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1.
DETAILS OF HEARING AND REPRESENTATION
1.1)
The Applicant was dismissed from the Respondent’s employ on the 23rd February 2009.

1.2)
A dispute concerning the fairness of the dismissal arose and the Applicant referred the dispute to the National Bargaining Council for the Road Freight Industry (NBCRFI) on the 9th March 2009.

1.3) The conciliation process was set down for the 8th April 2009 at the offices of the NBCRFI in Johannesburg.
1.4) The matter could not be resolved through conciliation and a certificate to such effect was issued.

1.5) On the 8th April 2009, the Applicant requested the matter be set down for arbitration.

1.6) The arbitration was set down for the 1st June 2009 and proceeded on such a date. The Applicant was present and represented himself, while Mr. R. De Villiers of RFEA, represented the Respondent. 
2.
BACKGROUND INFORMATION
2.1) The Applicant was employed by the Respondent for just on three (3) years and worked in the position of a driver.

2.2) Towards the end of his employ, the Applicant earned One Thousand and Ten Rand (R 1 010.00) per week. 

2.3) The Applicant was charged and found guilty of the following charges;

a. Carrying of an unauthorised passenger on Saturday 3/01/2009; It was picked up by your on board camera that you had offloaded a women from your vehicle before you removed a cover from your camera lens showing the inside of the vehicle.

b. Failure to follow a legitimate standing instruction as per memo that was distributed on the 1st July 2008 “ Any driver found with an unauthorised passenger without authorised permission from management will be dismissed.”

This charge emanated from an incident which occurred on the 4th January 2009, (this change of date was agreed to by the parties) where video footage allegedly showed a woman disembarking from the truck which the Applicant was driving. It also allegedly showed the Applicant removing something from the lens of the camera.

3.
PRELIMINARY ISSUES
As the Applicant was not represented, I took it upon myself to assist and guide the Applicant in the process as much as possible.
The issues in dispute were as follows:-

Substantively.

The Applicant submitted that he did contravene the rule in the workplace.

Procedurally. 

This was not challenged by the Applicant.
Common cause issues:-

-
The Applicant did stop his truck on the N3 on the 4th January 2009 at 08:30 am.

-
He knew the rule of not allowing anybody else in the truck.
-
He agreed that it was a valid rule.
-
He was aware of the sanction the Respondent would impose for breaking this rule.
-
He did not challenge the consistency of the rule.

4.
THE ISSUE(S) TO BE DECIDED

-
Whether the dismissal of the Applicant was substantively fair.
5.
SUMMARY OF EVIDENCE & ARGUMENT
5.1
Respondent’s version

Opening Statement

5.1.1 The Respondent submitted that there is a rule in place at the workplace, which the drivers know very well - they are not allowed unauthorized persons in their truck. The company has adopted a zero tolerance attitude towards this offence after a truck driver had picked up his entire family and was involved in a head on collision. The driver and his entire family were burnt to death in this accident.

5.1.2 Because of this accident the company’s insurance premiums were increased by
R 500 000.00 per month. The insurance company further added that cameras needed to be installed in the trucks, which could view the inside and the outside of the truck.
5.1.3 Another problem with picking up unauthorized persons is the potential for hijackings. This has happened previously and is a common problem. 
5.1.4 The Respondent submitted that they have video evidence that the Applicant did indeed have an unauthorized person in his truck and that he tampered with the camera to conceal this.
5.1.5 The Respondent went on to say that after due process, the Applicant was found guilty and dismissed for a fair reason.

Respondent’s first witness.
Mr. Louis Frederick Fourie, the company’s Group Risk Manager was the Respondent’s only witness. He testified, under oath, to the following:-
5.1.6 He has 21 years service with the SAPS as a superintendent. He confirmed that the company has adopted a zero tolerance attitude towards having unauthorized persons in their trucks. He submitted that the rule is consistently applied and that some 40 to 45 staff have been dismissed for this reason. He confirmed the procedure that a driver must follow if he is going to carry another person in the truck. 
5.1.7 He confirmed that during the xenophobic attacks last year, a driver picked up his entire family. Unfortunately, he was involved in a horrific head on collision where he and his entire family were killed. He confirmed that a further risk of picking up unauthorized passengers is hijackings. He confirmed they transport high-risk, high-value goods. The loads they carry have a minimum value of R 1.6 Million and sometimes run as high as R 14 million. 
5.1.8 He confirmed that the company’s insurance premiums have increased by some R500 000.00 per month. As an insurance condition, they had to install cameras in all their trucks. This was at a cost of R 300 000.00. There is a monthly maintenance fee of R 87 000.00 for software of the cameras. 
5.1.9 At this point, a video of the incident was shown.
5.1.10 Mr. Fourie testified that the video is split into two parts on the computer screen. The top half being the lens facing the outside of the truck and the bottom half, being the lens, which shows the inside of the truck. He confirmed that the incident happened on the N3 near Villiers at about 08:30 am on the 4th January 2009. He confirmed that drivers are not allowed to tamper with the camera. He testified that the Applicant was twice seen tampering with the lens. 
5.1.11 He confirmed that the bottom half of the screen was covered. The top half clearly showed a woman walking around the left hand side of the truck, pulling her handbag over her shoulder and looking back at the truck while she walked away from the truck. At this point, the Applicant is seen tampering with the lens. The picture inside the truck, (on the bottom of the screen), all of a sudden comes into focus.
5.1.12 He testified that when this piece of information was brought to his attention he contacted Mr. Albert Matika to inquire as to whether the Applicant had been issued with the necessary authority to carry a passenger. Mr. Matika confirmed that the Applicant had not applied for the necessary authorization.

Cross Examination.
5.1.13 The Applicant enquired as to why it took more than a month to bring the charges against him. Mr. Fourie explained that the system records information. The information needs to be downloaded at Harrismith, which takes approximately 20 minutes. He confirmed that the fleet involves some 240 trucks, which all need to download their information in the same manner. He confirmed that there are clips that stand out and is picked up by an operator. One of these is when a door is opened, or when the truck goes over a bump. There is one person that goes through all these clips and takes further appropriate action if needed. He confirmed that there were 11 or 12 other employees charged the same week that the Applicant was charged. He submitted that the company has investigated a “live system” but that it is far too costly at present.

5.1.14 The Applicant put it to Mr. Fourie that they wanted to get rid of him because he had been ill in October and November. Mr. Fourie denied this.

Re-examination

5.1.15 Mr. Fourie confirmed that the Applicant stopped some 600 to 800 meters from an Engen One stop.
5.1.16 Mr. Fourie confirmed that the camera is placed about 600 to 700 millimeters above the dash, on the front window. Mr. Fourie confirmed that it is impossible for the Applicant’s thumb to touch the lens if he was getting something from the dashboard. He confirmed that there is one camera but that it has two lenses. Because of this, it is possible to block one lens and not the other.

5.2
Applicant’s version
Opening Statement
5.2.1 The Applicant submitted that he knows and understands the rule that no passengers are allowed in the truck.
5.2.2 The Applicant submitted that the incident happened in January and he was only 

charged in February.

Evidence in chief of the Applicant.
Under oath his testimony was as follows:-

5.2.4
He testified that he could not remember what he did on the 4th of January, as it was a long time ago. He is a long distance driver and he drives a lot.

Cross Examination.
5.2.3 The Applicant confirmed that he is not allowed to tamper with the camera. He testified that he did not tamper with the camera. He could not give an answer as to why the video clip on the bottom half of the screen was not clear. 
5.2.4 The Applicant agreed that the video clip shown was the incident, which happened on the 4th. He confirmed that the only reason why he stops on the side of the road is when he needs a “wee wee.” It was put to the Applicant that he had just passed an Engen garage, (which is an authorized stop area), 800 meters down the road. Why would he not stop there and use a proper toilet with decent washing up areas? He said he has no idea when he “needs to go,” he could not tell when he needed a “wee wee.” It was put to the Applicant that he is trying to fabricate a reason for stopping just past the Engen garage.
5.2.5 The Applicant confirmed that he did not know the woman, which was walking past the truck. It was put to the Applicant that if he is to be believed it would mean that by coincidence the lady walked past the truck, put her bag over her shoulder, looked back at the truck, at the exact point when the picture on the inside of the truck comes into operation, when his hand is seen, twice, coming away form the lens. The Applicant said yes. The Respondent did not accept this version.
5.2.6 The Applicant was asked what the Respondent should think, about the fact that the picture on the inside camera of the truck, was blocked, but the picture showing the outside of the truck was crystal clear. It was put to the Applicant that there was no fault with the camera but that the Applicant had blocked the camera. The Applicant submitted that the camera must have had a fault.

5.2.7 The Applicant was asked what would his hand be doing some 60 centimeters above the dash board if he was not trying to interfere with the lens? The Applicant submitted that he was getting something from the dashboard. He could not remember what he had reached for.

6.
CLOSING ARGUMENTS
Both parties gave brief summaries of their respective versions in closing arguments.

7.
ANALYSIS OF ARGUMENTS
The Applicant has alleged that an unfair dismissal took place. Section 192 of the Labour Relations Act 66 of 1995 (“the Act/LRA”) places the onus on the employer to show the dismissal was fair, both substantively and procedurally. Insofar as substantive fairness is concerned, the Code of Good Practice: Dismissal sets out guidelines for employers to follow in dismissing an employee for misconduct. Specifically item, 7 of Schedule 8 requires one to show:
“Any person who is determining whether a dismissal for misconduct is unfair should consider- 

(a) 
Whether or not the employee contravened a rule or standard regulating conduct in, or of relevance to, the workplace; and 

(b) 
if a rule or standard was contravened, whether or not- 

(i) 
the rule was a valid or reasonable rule or standard; 

(ii) 
the employee was aware, or could reasonably be expected to have been aware, of the rule or standard; 

(iii) 
the rule or standard has been consistently applied by the employer; and 

(iv) dismissal was an appropriate sanction for the contravention of the rule or standard.” 
During the preliminary issues, it was agreed that the issue in dispute was quite a simple one i.e. did the Applicant contravene the rule. He conceded that the rule was a valid one. He further confirmed that he knew the rule very well and that the rule had been consistently applied. The Applicant did not challenge the sanction of dismissal as being too harsh.
1.
Did the applicant contravene a rule or standard at the workplace?

It is common cause that the Applicant stopped the truck on the N3 at the time and place, which the Respondent alleges.

The Respondent’s case is quite clear; the Applicant picked up an unauthorized person, tampered with the lens to conceal it, and then dropped her off on the side of the N3. This put the load and the truck at risk. The insurance company would repudiate any claims if something happened to the load or the driver. This is a common problem and the company has a zero tolerance attitude toward this. 

The Applicant has submitted that he had not (a) picked up an unauthorized person and (b) ignored a legitimate standing instruction to not pick up unauthorized persons.
The Applicant’s defence seemed to be based on three things, firstly why did it take so long for the Respondent, after the incident, to charge him? Secondly, he needed the toilet, and thirdly the lens was faulty.

On the first issue, I feel that Mr. Fourie dealt with it competently. He gave a reasonable explanation about the system not being a “live” one. He confirmed that there is one operator that sifts through hours of tapes and reports anything out of the ordinary to management. He submitted that the company had investigated a live system but that they found it to be far too expensive. He further submitted that there were 11 or 12 other employees charged with the Applicant at the same time for differing reasons.

Secondly, the Applicant did not dispute that fact that he passed an Engen One stop (an authorized stop area) some 800 meters down the road. If I were to accept the Applicant’s version that his kidneys were burning so bad that he needed to go, it is safe to assume that he would have stopped at the Engen stop to have a toilet break. I do not accept that in the minute it took him to drive past the Engen, the excruciating pain developed. I would have been more inclined to accept the Applicant’s version if he submitted that he had missed the Engen One stop turn off and had no other option but to stop where he did. I accept the Respondent’s version that he had an alternative reason for stopping where he did.

Thirdly, the undisputed evidence led by the Respondent places the camera at least 60 cm above the dashboard. The Applicant’s hand is seen coming toward the lens twice. He at first said maybe it was a shadow, however later agreed that it was indeed his hand which touched the lens. The Applicant submitted that he had reached for something on the dash. I reject this for the plain reason that he could not say what he had reached for, secondly the video clearly shows nothing in his hand, and thirdly the fact that the lens is some 60 cm above the dashboard means it is almost impossible to touch the lens and the dashboard at the same time.

I have no doubt that the Applicant did indeed tamper with the lens on the inside of the truck. The Applicant’s version that the camera might have been faulty is rejected.

The video evidence

The authenticity of the video clip was not put into dispute. The Applicant in fact agreed that the video shown was genuine.

The video evidence shows a woman coming form the front left hand side of the truck and
then walking in front of the truck. It shows the woman slinging her handbag over her shoulder. It further shows the woman looking back at the truck. The Applicant’s version he would like me to believe is quite simply that she was a passer by walking past his truck. The Respondent would want me to believe that the woman alighted from the truck. 

I accept the Respondent’s version as the more probable one for the following reasons:-

(a) the truck had stopped on the N3, a national highway. It is not a road which one would normally associate with a high volume of foot traffic, (b) the woman is seen coming from the left hand side of the truck, the passenger side, (c) if the woman had been walking for some time, there is no reason why she would be slinging her bag over her shoulder at the exact moment that the she comes into view of the camera and (d) as the woman is seen walking away from the truck, the Applicant is clearly seen with his hand to the lens on the inside of the truck. It is at this point that he comes into full focus.

Unfortunately, I would have to accept far too many coincidences to accept the Applicant’s version.

I accept on a balance of probabilities that the Applicant did indeed have an unauthorized person in his truck. I further accept that he tampered with the lens in the inside of his truck.

Even though the Applicant did not challenge the severity of the dismissal, I feel it only proper for me to determine this issue.

Is dismissal an appropriate sanction?
In the Constitutional Court decision of Sidumo & COSATU v Rustenburg Platinum Mines Limited (Rustenburg Section), CCMA & Moropa NO (case number CCT85/06, dated 5 October 2007), the court held that commissioners are not required to defer to an employer’s decision on sanction, but must ensure that the decision to dismiss was fair, taking into account all the circumstances of the case. 
The Code of Good Practice: Dismissal in the LRA (Schedule 8) provides that dismissal should be reserved for cases of “serious misconduct or repeated offences” (item 3(3)) and is not appropriate for a first offence except if the misconduct is “serious” or of “such gravity that it makes a continued employment relationship intolerable” (item 3(4)).  
The Constitutional Court offers some guidance on how to go about determining whether the dismissal was fair. An Arbitrator must take into account “the totality of circumstance.”  This includes the importance of the rule that has been breached by the employee and the employer’s reason for imposing the sanction of dismissal.

The Constitutional Court lists the following factors to be taken into account when a commissioner is called upon to determine whether a misconduct dismissal was fair:

-
The totality of circumstances;

-
The importance of the rule that has been breached by the employee;

-
The employer’s reason for imposing the sanction of dismissal;

-
The employee’s reason for challenging the sanction of dismissal;

-
The harm caused by the employee’s conduct;

-
Considerations of other corrective measures;

-
The impact the dismissal will have on the employee; and

-
The employee’s service record. 

The Respondent has submitted that the rule contravened by the Applicant is a very serious one, and one which each driver is aware of. The importance of the rule could not be stressed enough by the Respondent. 
I have accepted the Respondent’s reasons for establishing the rule and prescribing the penalty for breach of the rule. It is not up to me to set aside the Respondent’s disciplinary standards merely because I would have preferred different standards. I further respect the fact that the Respondent has a greater knowledge of the demands of their business than I.
I have taken into account not what the sanction should have been, but whether the Respondent’s decision to dismiss was fair. 
In this instance, I believe dismissal to be appropriate, and I find the Applicant’s dismissal 
to be substantively fair. 
8.
AWARD
8.1) The dismissal of Mr. Langton Chingono is substantively fair.
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