IN THE EXEMPTION APPLICATION OF:-

TMS GROUP INDUSTRIAL SERVICES           




 Applicant

and

NATIONAL BARGAINING COUNCIL FOR THE

ROAD FREIGHT INDUSTRY (Council)





Respondent 

_______________________________________________________________________
D E C I S I O N

_______________________________________________________________________
This matter appeared on the agenda of the Exemptions meeting held on the 16th February 2009.
Present on this day were:-

1.
Adv. R. Rawat

-
Chairperson of the Exemption’s Body

2.
Mr. Y. Nagdee

-
Member of the Exemption’s Body

3.
Mr. T. Short



Road Freight Employers Association

4.
Mr. G. Van Niekerk


(RFEA)

5.
Mr. J. Gamede


Union (SATAWU)
6.
Mr. D. Zondani

-
Union (PTWU)
7.
Mr. D. Zulu
 

-
Union (TAWUSA)
8.
E. Fourie



Union (MTWU)
9.
J. Gys
10.
Mr Reddy


-
Payroll Manager of Applicant

11.
Ms Maharaj


-
Legal Affairs of Applicant

This was an Application for Exemption from the obligation to comply with the Leave and Sick Pay obligations of the NBCRFI (Council).
The Applicant was concerned about the fact that leave is taken throughout the year and that it pays out on an ad hoc basis. This was a mutually suitable arrangement as Council repaid the Applicant timeously. This was so, until recently when the Applicant was informed by a Council staff member that repayments would be made on an annual basis only. The Applicant was concerned that this would result in it having to duplicate 
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payments by paying to the employee and the Council. 
The Exemptions Body was concerned about the following:-

1.
The Applicant is a Labour Broker and was in fact seeking a blanket exemption for all present staff as well as any future staff.
2.
This being so, an Exemption granted under such conditions would have the following consequences: -

2.1
The Applicant would have an unprecedented advantage over other employers in the Industry;

and

2.2
This would most gravely impact on the purpose of the Main Collective Agreement of the NBCRFI and in fact could have the potential of destroying cohesiveness of this sacred documentation and its committant effects.

The representatives of the parties and Mr Reddy and Ms Maharaj were encouraged to have a private discussion of the matter. Mr Mndaweni was requested to investigate if there was any new or revised policy regarding leave payouts.
On return Mr Mndaweni conveyed his finding that there had been no charge or revision of the existing policy of Council of leave payouts and that the information given to Mr Reddy had been incorrect.

This being so and having had the benefit of the guidance, Mr Reddy was keen to persist in revisiting the old method of requesting Council to reimburse his Company, the Applicant, every time he made a leave payout.
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This being so, the motivation behind the Application for Exemption fell away and an application was accordingly made for the withdrawal thereof. In the premises, the Application for Exemption is withdrawn.

DATED THE ____ DAY OF __________ 2009 AT BRAAMFONTEIN, JOHANNESBURG.
ADV. R. RAWAT





MR. Y. NAGDEE
Chairperson of the





I agree
Exemption Body

