IN THE EXEMPTION APPLICATION OF:-

MEGATONS (PTY) LTD

       




Applicant

and

NATIONAL BARGAINING COUNCIL FOR THE

ROAD FREIGHT INDUSTRY (Council)





Respondent 

_______________________________________________________________________
D E C I S I O N

_______________________________________________________________________
This matter appeared on the agenda of the Exemptions Body at a meeting held on the 17th November 2008.
Present on this day were:-

1.
Adv. R. Rawat

-
Chairperson of the Exemption’s Body

2.
Mr. Y. Nagdee

-
Member of the Exemption’s Body

3.
Mr. P. Mndaweni


National Bargaining Council for the 

4.
Ms T. Stroh



Road Freight Industry (Council)

5.
Mr. T. Short



Road Freight Employers Association

6.
Mr. M. Brown



(RFEA)

7.
Mr. J. Gamede

-
South African Transport & Allied Workers







Union (SATAWU)
8.
Sam Mathibe


-
Representative of MTWU
9.
Mr. D. Zulu


-
Representative of TAWUSA
10.
Mr D. Zondani

-
Representative of PTWU
In this the Exemptions Body issued 3 rulings, all of which were intended to afford the Applicant the opportunity to amplify its application by the providing of the further details sought by the Exemptions Body.
The first and second ruling reads:-

“On this occasion, the Exemptions Body was concerned that this matter was yet again placed on the agenda, despite the previous ruling not having being complied with.
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The previous ruling reads:-

The application for exemption reads:-

“APPLICATION FOR CONFIRMATION OR EXCLUSION / EXEMPTION FROM NATIONAL BARGAINING COUNCIL FOR THE ROAD FREIGHT INDUSTRY:  MEGATONS (PTY) LTD. (1999/013527/07)


1.
BACKGROUND

The applicant is Megatons (Pty) Ltd. (1999/013527/07), an association of sugar cane farmers in the Strydom block area, Komatipoort, Mpumalanga.

During 2001, the sugar cane farmers in the Lowveld were informed by Unitrans Sugar (Lowveld) that their transport agreements were not going to be renewed 
because of financial difficulty experienced by Unitrans in the Lowveld, and that Unitrans could no longer transport their sugar.

The sugar farmers had to make arrangements for the transportation of their sugar cane, before the start of the annual sugar cane milling season in 2002/2003.  The other existing sugar transport companies in the area did not have the capacity to transport all the additional sugar cane available due to the withdrawal of Unitrans Sugar (Lowveld), nor were the rates quotes by those transport companies market-related.  The farmers had no choice but to buy their own equipment for the transport of sugar cane.

The association of farmers formed Megatons (Pty) Ltd. to acquire finance for the purchase of transport equipment for the transportation of their own sugar cane.

Megatons (Pty) Ltd. will haul approximately 220 000 tons of sugar cane during each season.

Due to the cost of transport equipment and the economy of scale in the transport industry, it was not an option for the individual members of the association to buy their own equipment, which led to the establishment of Megatons (Pty) ltd.

3


2.
EQUIPMENT

Megatons (Pty) Ltd. has the following transport equipment:

· 6 x Dezzi Hauliers GT 160

· 3 x Bell Loaders 220

3.
COMPANY STRUCTURE / MEMBERS

3.1 Megatons (Pty) Ltd., an association of sugar farmers consist of 9 members.  All the members are sugar cane farmers, who joined the association for the sole purpose of transportation of their own goods.

Each member holds interest in the Company through which the transport of sugar cane will be done.  The shares in the Company are held by the farmers in the following ratio:

NAME





SHARES

Geluk Boerdery (Edms) Bpk.


190

Vongoti Farms (Pty) Ltd.


191

Nico Horn Trust



119

Theuns Webb Trust



128

Pieter Vorster Boerdery (Edms) Bpk.

112

F.J. Snyman




958

J.F. Steyn




161

L.M. Turvey




 99

The transport equipment as listed in paragraph 2 above is registered in the name of Megatons (Pty) Ltd.  The registration of the vehicles in the name of Megatons (Pty) Ltd. is purely for internal accounting reasons and for the purposes of finance in a collective association.


4.
FACTORS FOR CONSIDERATION

4.1
Special circumstances

The applicants were forced from a situation of desperation to establish Megatons (Pty) Ltd. in order to haul their own sugar cane.  The sugar farmers 
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had no alternative but to purchase their own transport equipment as Unitrans Sugar (Lowveld) cancelled their agreements and left the farmers stranded without a transport solution for their sugar cane.



4.2
Previous record

Applicant has a clean record with the Council with no contraventions of the Collective Agreement.



4.3
Precedents

To our knowledge there are precedents of exemption/exclusion from the NBCRFI in the Malelane and Komatipoort area, specifically in the sugar transport industry i.e. Gordon Contractors, Malelane Sugar Transport, Malelane Cane Transport (MCT) and Komati Transport Company (KTC), who are exempted/excluded from operating in the framework of the NBCRFI 
agreements.  The applicant’s position is similar to that of the existing exemptions and has even stronger grounds in that the scale of the applicant’s operations is much smaller than those of other exemptees.



4.4
Unfair competition

Megatons (Pty) Ltd. will exclusively transport sugar cane in the Strydomblok area.  Only the sugar farmer’s own cane will be transported.  The transportation of the sugar cane is not for hire or reward.  Megatons (Pty) Ltd. does not have a profit motive, and is not competing in the open market for business.



4.5
Increased employment

Most of the drivers employed by the applicant to date were unemployed prior to the foundation of Megatons (Pty) Ltd. and being employed by the applicant.  The applicant operates on a small scale but has contributed to increased employment figures in the Strydomblok area, by creating more jobs.  The employees are the primary breadwinners for their families in an area where unemployment is rife.
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4.6
Interest of employees / labour unrest

The working conditions of the employees are governed in accordance with the Labour Relations Act and Basic Conditions of Employment Act.  The interest of the employees is therefore sufficiently safeguarded by law and the 

eventuality of labour unrest is not a consideration.  A Human Resources practitioner, who ensures the adherence to legislation and the stability of the workforce, is employed by the applicant.


4.7
Interest of employer / applicant

The sugar farmers gain financial stability by financing and operating the transport equipment in a collective association, whereby the risk is spread proportionally to all the members of the association.  Each individual member will not be in the financial position to purchase his own transport equipment without the combined support of the association.  Productivity of the transport equipment is enhanced by use in a bigger setup where 
economy of scale makes transportation viable.  Due to the logistics of sugar delivery the Transvaal Sugar Mills, it is impossible for each farmer to run, and afford, his own transport equipment.


5.
EXEMPTION / EXCLUSION



5.1
Scope of exemption / exclusion

This application is brought for confirmation that the applicant is excluded from or exempted from the ambit of the agreement and the applicant does not fall in the sphere of jurisdiction of the NBCRFI.  The relief sought therefore is confirmation that the whole of the National Bargaining Council for the Road Freight Industry Agreement does not apply to the applicant.



5.2
Term of exemption / exclusion

The applicants seek permanent exemption / exclusion from the agreement, subject to the conditions set out hereunder.
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5.3
Date of issue

The certificate must be issued immediately on exemption / exclusion being granted by the Exemption Board.



5.4
Conditions of exemption

5.4.1
The applicant shall meet from time to time with the designated agent of the NBCRFI in order to assess if the applicant still adheres to the conditions / specifications for exemption / exclusion.

5.4.2
The applicant shall inform the NBCRFI of any changes in its modis operandi and shareholding.

5.4.3
No goods shall be transported for any other parties whatsoever either for hire or reward or gratis, except for the sugar farmers’ own sugar cane.

The applicant submits, with respect, that it does not fall within the ambit of the National Bargaining Council for the Road Freight Industry’s agreement and is therefore excluded from the jurisdiction of the NBCRFI.

The applicant prays that the exemption certificate for Megatons (Pty) Ltd. be issued.

APPLICANT:  TJ WEBB – DIRECTOR

DATE:  2007/06/08

The Exemptions Body considers it necessary that the following documentation be produced in order to fully assess this application.  The documentation is:-

1.
Proof of the directorship of the Applicant and the fact that they are all sugar cane farmers.

2.
The last audited financial statement.


3.
Proof of how the Applicant is paid and how it invoices its users.

4.
Proof that Gordon Contractors, Malelane Sugar Transport, Malelane Cane Transport (MCT) and Komati Transport company (KTC).
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5.
Number of employees and contracts of employment.

6.
Any or all documentation pertaining to the Applicant, e.g. memorandum of agreement, etc.”


The reason for the necessity to quote the previous ruling in full is in order to convey the background of this application which is quite unique.

There are two distinct issues raised in this application:-

1.
The Applicant contests the jurisdiction of the National Bargaining Council for the Road Freight Industry (Council);  and

2.
It applies for an indefinite exemption from all the provisions of the Main Collective Agreement of Council.

The reason for the requested documentation was firstly to establish the correctness of the facts presented.

However, in the light of the fact that these documents have not being submitted up to the date of this decision, it appears to be appropriate to request the Applicant to consider launching a demarcation application in order to determine the issue of jurisdiction.

In the event of the Applicant seeking to pursue the application for exemption, it must then satisfy the Exemptions Body in terms of establishing the correctness of the facts presented as well as meet the guidelines of Clause 4 of the Exemptions and Dispute Resolution Collective Agreement.

Further, Council is requested to conduct a company check on each of the companies listed as well as to send out a agent to conduct a full investigation into the businesses of each respective company and to present a written report on the findings.

The Applicant is therefore afforded the opportunity to consider its course of action and in the event of this matter being set down again the Applicant is requested to present a representative/s for the respective components of Megatons (Pty) Ltd.

The application is postponed sine die.”
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The third ruling reads:-

Mr. Paul Mndaweni of the NBCRFI informed the Exemptions Body that this matter was to be postponed. No reasons were given.”
On this occasion, the matter was yet again placed on the agenda and it must be assumed that the Applicant was aware of this fact. Nevertheless, there was no appearance for the Applicant and no reason for its absence was forthcoming.
Matters cannot be allowed to drag on indefinitely with parties being unresponsive. After all the efforts made in this matter and the deadly silence on the part of the Applicant, the matter cannot be pursued any further in terms of the Exemption Process.
Mr. P. Mndaweni, the NBCRFI (Council) representative, requested that the matter be dismissed.

In the premises of the history of this Exemption Application, the matter is considered to be an appropriate one for dismissal.

In the premises, the Application for Exemption is dismissed.

DATED THE ____ DAY OF __________ 2008 AT BRAAMFONTEIN, JOHANNESBURG.
ADV. R. RAWAT





MR. Y. NAGDEE
Chairperson of the





I agree
Exemption Body

