IN THE EXEMPTION APPLICATION OF:-

MAKENAS QUICKDROP             





 Applicant

and

NATIONAL BARGAINING COUNCIL FOR THE

ROAD FREIGHT INDUSTRY (Council)





Respondent 

_______________________________________________________________________
D E C I S I O N
_______________________________________________________________________
This matter appeared on the agenda of the Exemptions meeting held on the 15th September 2008.
Present on this day were:-

1.
Adv. R. Rawat

-
Chairperson of the Exemption’s Body

2.
Mr. Y. Nagdee

-
Member of the Exemption’s Body
3.
Mr. T. Short



Road Freight Employers Association

4.
Mr. G. van Niekerk


(RFEA)
5.
Mr. P. Mndaweni

-
National Bargaining Council for the 







Road Freight Industry (Council)
6.
Mr. A. Ramakgolo


South African Transport & Allied Workers

7.
Mr. J. Gamede


Union (SATAWU)

A ruling was issued in this matter in March of 2008 and the relevant portion reads:-

“Herewith I do an application for exemption to give my employees a 9% increase.

We registered with the Council in January 2007 and our crews are now on R11.57 per hour and our drivers are on R21.54 per hour.

Reason for high salaries was to compensate for the lack of benefits.  We would not like retrench staff and therefore we would like to bring salaries in line gradually.  If we have to continue according to NBC increases, the business will not survive and people will start losing their job.

Your favourable consideration will be appreciated.
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Yours faithfully

MR. H.T. MAKENA

pp:  A. Strydom”

The one area of concern in this application relates to this sentence in the application:-

“The reason for the high salaries was to compensate for the lack of benefits.”

The Applicant is requested to appear in person at the next Exemptions meeting or a meeting which is more convenient for it and to explain what it means by the afore quoted sentence.

Council is also requested to inform the Exemptions Body at the meeting at which the matter is set down as to the compliance of the Applicant.”
The Applicant failed to appear on the 15th September 2008 despite an invitation by Council to do so.

To date the Exemptions Body is also not aware of the compliance record of the Applicant.

Another ruling was issued on the 14th July 2008 and reads:-

This application for exemption reads:-

“APPLICATION FOR EXEMPTION – MAKENA’S QUICKDROP – 10582

Herewith I do an application for exemption to give my employees a 9% increase.

We registered with the Council in January 2007 and our crews are now on R11.57 per hour and our drivers are on R21.54 per hour.  Reason for high salaries was to compensate for the lack of benefits.  We would not like retrench staff and therefore we would like to bring salaries in line gradually.  If we have to continue according to NBC 

increases, the business will not survive and people will start losing their jobs.

Your favourable consideration will be appreciated.

3
Yours faithfully

Mr. H.T. Makena

pp A. Strydom”

It would appear as if the Exemptions Body issued a ruling to the Applicant, requesting further information and which request was not responded to.

The Applicant is hereby, for the final time, requested to inform the Exemptions Body of what benefits the employees do receive.

In addition, Council is requested to do a fact-finding investigation of its own and to report back to the Exemptions Body of the outcome of its investigation.  Of particular note is the information regarding the Applicant’s history of obligatory contributions to Council.

The Applicant is to be invited when the matter is next set down.”
No report on the requested fact finding has been received either.

The Exemptions Body is guided by Clause 4 of the Exemptions and Dispute Resolution Agreement which reads:-
“(a)
The Applicant’s past record (if applicable) of compliance with the provisions of Council’s Collective Agreements and Exemption Certificates;

(b)
any special circumstances that exist;


(c)
any precedent that might be set; 

(d)
the interests of the Industry as regards:-


(i)
unfair competition;



(ii)
collective Bargaining;



(iii)
potential for labour unrest



(iv)
increased employment.


(e)
the interests of employees’ as regards:-
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(i)
exploitation;



(ii)
job preservation;



(iii)
sound conditions of employment;



(iv)
possible financial benefits;



(v)
health and safety;



(vi)
infringement of basic rights.


(f)
the interests of the employer as regards:-



(i)
financial stability;



(ii)
impact of productivity;



(iii)
future relationship with employees’ trade union;



(iv)
operational requirements.”
This application is seriously lacking in any motivation which could persuade the Exemptions Body to divert from the statutory promotion of Collective Bargaining.
The fact that the Applicant chose to pay higher salaries that the negotiated wage is a choice it itself has made and cannot be seen as a special circumstance.

What is disturbing is the fact that the Applicant has done so in order “to compensate for lack of benefits.”
The Exemptions Body has done its utmost to extract what these “lack of benefits” are as is evident from the rulings issued previously. This however, has proven to be a lost cause.

On the basis of the facts before the Exemptions Body and in taking into account the guidelines as specified in Clause 4 as outlined hereinabove, the Exemptions Body is not convinced that this is a matter which warrants deviation from the Main Collective Agreement.

In the premises, the Applicant for exemption is refused. 
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DATED THE ____ DAY OF __________ 2008 AT BRAAMFONTEIN, JOHANNESBURG.
ADV. R. RAWAT





MR. Y. NAGDEE
Chairperson of the





I agree
Exemption Body
