IN THE EXEMPTION APPLICATION OF:-

INTERTOWN TRANSPORT 

       




Applicant

and

NATIONAL BARGAINING COUNCIL FOR THE

ROAD FREIGHT INDUSTRY (Council)





Respondent 

_______________________________________________________________________
D E C I S I O N

_______________________________________________________________________
This matter appeared on the agenda of the Exemptions Body at a meeting held on the 17th November 2008.
Present on this day were:-

1.
Adv. R. Rawat

-
Chairperson of the Exemption’s Body

2.
Mr. Y. Nagdee

-
Member of the Exemption’s Body

3.
Mr. P. Mndaweni


National Bargaining Council for the 

4.
Ms T. Stroh



Road Freight Industry (Council)

5.
Mr. T. Short



Road Freight Employers Association

6.
Mr. M. Brown



(RFEA)

7.
Mr. J. Gamede

-
South African Transport & Allied Workers







Union (SATAWU)
8.
Sam Mathibe


-
Representative of MTWU
9.
Mr. D. Zulu


-
Representative of TAWUSA
10.
Mr D. Zondani

-
Representative of PTWU
There were two applications for Exemption:-

1.
One was from Clause 21 of the Main Collective Agreement namely, the Holiday Bonus Fund; and
2.
The second was from Clauses 19 – 22, relating to the Sick Pay Fund and the Leave Pay Fund of the Main Collective Agreement.
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The Applicant went to considerable effort to compile a well-motivated application in terms of all the required criteria.
In terms of the Agreement between the parties to Council and promulgated on 6th July 2007 an employer may, for a trial period of one year, apply for an exemption to pay holiday bonuses directly to its employees, subject to the criteria stipulated in clauses 13.6.7 to 13.6.9 which reads as follows:-

“13.6.7
For a 1 (one) year trial period (the 2008) bonus year, the Exemptions Committee, assisted by a person with financial expertise and who is acceptable to EXCO, shall grant an employer a 1 (one) year exemption to pay holiday bonuses direct to its employees in the event that:-

13.6.7.1 the employer provides, on an annual basis, a guarantee from a banking institution that the employer has the funding available to cover the accrued holiday bonus liability failing which the bank will make good the liability;  or

13.6.7.2 the employer provides a certificate from its auditors that it has made adequate provision in its accounts to cover the accrued holiday bonus liability;  and

13.6.7.2.1
the employer has conducted business for at least 3 (three) years;  and

13.6.7.2.2
the employer has an acceptable record of payment compliance to the Council;  and

13.6.7.2.3
the Exemptions Committee is satisfied that the employer is financially stable;  and

13.6.7.2.4 the Exemptions Committee is satisfied that the employer has consulted appropriately with its employees on the direct payment.

13.6.8
Any employer who is granted exemption to pay holiday bonus pay directly to employees shall do so on or before 15 December.
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13.6.9
The Council shall furnish all the trade union parties to the Council with the agenda of the Exemptions Committee so that they may be heard on any application for exemption in terms of this clause.

The provision is applicable to the Holiday Bonus Fund only and not to other funds.
A later agreement was reached between the parties to Council to extend this agreement.  It is a natural consequence of this extension that Clause 13.6.8 cannot apply and that the period of the exemption granted will be determined by the date the exemption application is heard.
A further agreement was reached between the parties to Council to extend this agreement to the end of February 2009. The only proviso is that it applies to all Applicants who were granted an exemption from the provisions of Clause 21 of the Main Collective Agreement in terms of the above agreement. As the Applicant in this matter qualified for an Exemption and was granted one as a result of the aforementioned agreements, the Applicant automatically qualifies for the blanket extension of the Exemption to the end of February 2009 and there is no need for the Exemptions Body to consider this Application for Exemption.

The Second applicant relates to the Sick Pay and Leave Pay Funds of Council.  The gist of the application is:-


“5.1
Intertown has been registered with the Council since September 1997;
5.2
Intertown has had no dispute during this period in respect of non compliance with any aspect of the agreement administered by the Council;

5.3
Intertown has been subject to audit by Council at least once a year;
5.4
Council has levelled disputes for minor sums alleged to have been due and/or unpaid by Intertown. These have all proved to have been unfounded and Intertown was not at fault;
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5.5
Intertown has regularly submitted its returns and payment on due date.
5.6
Intertown is registered as a (Pty) Ltd and has its financial statements audited. It has never had a qualified audit report;
5.7
Intertown already has the administrative processes in place for both annual and sick leave recording. Its employees have the convenience of being able to address these issues at their place of work. There are no uncertainties and no delays to sourcing such information for the employee;
5.8
The additional administration together with the passing of the funds to the Council is unproductive, inefficient and inflationary. These functions should reside with the employer as part of its productive process;
5.9
Valuable working capital is lost to Intertown by the passing of the funds to Council, where it is not used in any productive way. This has increased financing costs were Intertown will have to source alternative working capital.”
Further grounds amongst others are:-

1.
“The delays in receiving payment for sick leave and annual leave does cause frustration in our staff who rely on receiving a full salary on payday.”
2.
“The Industry, through the bargaining Council has efficient means to monitor and identify any transgressions in this or another employment conditions.”
3.
“Significant effect, as these essential features of the employment contract are the responsibility of the employer and is not able to side step them through the mechanism created by the main agreement. The expected improvement in lost time from the misuse of sick leave has not materialised. The position remains substantially the same.”
4.
“-
No contribution to inflationary pressures. 

-
Use the most efficient and productive approach. 

-
The employee has a one stop shop, not shunted around. 

-
Employees leaving employment get all benefits on termination from employer.”
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5.
“-
Huge sums of money are not unnecessarily locked up in Bank deposits where those
funds could be used productively by Intertown Transport

-
It also avoids the potential for increased cost of alternative working capital.
-
This would not impact the need for adequate provisions for these liabilities by employer.

-
The point made that these funds belong to the employee and should not be used as working capital is not the normal way of treating these funds and benefits. Therefore the industry is placed at a disadvantage compared to other industries.”
6.
“Moving these functions and the funds to Council is not productive nor efficient. It creates additional work to produce nothing more. The removal of the frustration felt by most employees by having to wait for the payment of these benefit would be helpful to remove.”
7.
On the Applicant’s own version only + 50% of employees responded to the documentation sent out with payslips regarding this Application for Exemption.

At the meeting, Mr. P. Mndaweni responded that the report (of Council) shows that the allegations of the Applicant are incorrect and that leave pay was paid out within the stipulated 21 days. There were no delays at all and perhaps the Applicant applied late and therefore the employee did not get paid on time. The Employer in terms of the Main Collective Agreement must apply at least 21 days before the employee goes on leave.
This information contrasts sharply with that of the Applicant and in order to properly exercise our minds, the Exemptions Body requests that Council submit its report and all other relevant information to the Applicant, in writing, within 14 days if receipt of this decision so as to afford the Applicant to respond thereto, within 7 days of receiving the report of Council. The matter is then to be set down again at the next Exemptions meeting which will be in 2009 as the last Exemptions meeting for 2008 has been held.
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DATED THE ____ DAY OF __________ 2008 AT BRAAMFONTEIN, JOHANNESBURG.
ADV. R. RAWAT





MR. Y. NAGDEE
Chairperson of the





I agree
Exemption Body

