IN THE EXEMPTION APPLICATION OF:-

GOUWS WASTE VERVOER






 Applicant

and

NATIONAL BARGAINING COUNCIL FOR THE

ROAD FREIGHT INDUSTRY (Council)





Respondent 

_______________________________________________________________________
D E C I S I O N

_______________________________________________________________________
This matter appeared on the agenda of the Exemptions Body at a meeting held on the 17th November 2008.
Present on this day were:-

1.
Adv. R. Rawat

-
Chairperson of the Exemption’s Body

2.
Mr. Y. Nagdee

-
Member of the Exemption’s Body

3.
Mr. P. Mndaweni


National Bargaining Council for the 

4.
Ms T. Stroh



Road Freight Industry (Council)

5.
Mr. T. Short



Road Freight Employers Association

6.
Mr. M. Brown



(RFEA)

7.
Mr. J. Gamede

-
South African Transport & Allied Workers







Union (SATAWU)
8.
Sam Mathibe


-
Representative of MTWU
9.
Mr. D. Zulu


-
Representative of TAWUSA

10.
Mr D. Zondani

-
Representative of PTWU
This was an Application for Exemption from:-

1.
Holiday Bonus Fund;
2.
Leave Pay Fund;
3.
Payment of minimum wages from date of the Exemption until February 2010.

The reasons briefly are:-
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1.
“The employer paid continuously. The amounts for Holiday Bonus has been paid into a separate account, out of which bonuses are paid to the employees. The employer has not applied for exemptions before.”
2.
“Employer has been paying minimum wages since their registration with the Council and has not applied for exemption previously.”
3.
“The Employer can add the interest to the benefit of the employee.”
4.
“The Employer can turn the business around from making losses, to showing profits.”
Further information is that the Applicant has 20 employees and 9 vehicles.

It is to be mentioned that the Applicant was invited to attend the Exemptions meeting of the 17th November 2008. It, however, did not attend and no reason was forthcoming.
The Exemptions Body is guided by Clause 4 of the Exemptions and Dispute Resolution Agreement of the NBCRFI (Council). Clause 4 reads:-

“(a)
The Applicant’s past record (if applicable) of compliance with the provisions of Council’s Collective Agreements and Exemption Certificates;

(b)
any special circumstances that exist;

(c)
any precedent that might be set; 

(d)
the interests of the Industry as regards:-


(i)
unfair competition;



(ii)
collective Bargaining;



(iii)
potential for labour unrest



(iv)
increased employment.
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(e)
the interests of employees’ as regards:-



(i)
exploitation;



(ii)
job preservation;



(iii)
sound conditions of employment;



(iv)
possible financial benefits;



(v)
health and safety;



(vi)
infringement of basic rights.


(f)
the interests of the employer as regards:-



(i)
financial stability;



(ii)
impact of productivity;



(iii)
future relationship with employees’ trade union;



(iv)
operational requirements.”
In the Superstone Mining vs NBCRFI 2004 (25) ILJ 1567 BCA, the following was said:-

“Once one choose to operate within the Road Freight Industry the singular and necessary consequence is that one becomes bound to comply with its collective agreements and when making such a choice to enter this industry, one inherently chooses an association to the Collective Agreement and their concomitant rights and duties, thereby attaching the natural duty to make the necessary arrangements to meet such rights and duties. The Employer who makes the choice to enter cannot later seek to dissociate from the natural consequences of his choice. The choice was obviously a business one, made by assessment of the benefits which accrue from such a choice, as an undivorceable partner in the Collective Agreement which governs the industry and its role players.”
On a thorough examination of the facts presented and the reasons provided, the Exemptions Body finds that there are no special circumstances which warrant a deviation from the Main Collective Agreement of Council. The reasons put forward are what faces almost every operator in the Industry.
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The Exemptions Body finds that an Exemption in this instance would not serve any of the guidelines of Clause 4 hereinabove quoted and in fact would be counter-productive to these grounds.
In the premises, the Application for Exemption fails.

DATED THE ____ DAY OF __________ 2008 AT BRAAMFONTEIN, JOHANNESBURG.
ADV. R. RAWAT





MR. Y. NAGDEE
Chairperson of the





I agree
Exemption Body

