IN THE EXEMPTION APPLICATION OF:-

DHL





       




Applicant

and

NATIONAL BARGAINING COUNCIL FOR THE

ROAD FREIGHT INDUSTRY (Council)





Respondent 

_______________________________________________________________________
D E C I S I O N

_______________________________________________________________________
A special hearing was convened on the 3rd December 2008 at the EXCO Boardroom on the 9th Floor of 31 De Korte Street, Braamfontein. The purpose of this meeting was to hear an application for variation.
Present on this day were:-

1.
Adv. R. Rawat

-
Chairperson of the Exemption’s Body

2.
Mr. Y. Nagdee

-
Member of the Exemption’s Body

3.
Mr. P. Mndaweni


Representatives of the Secretariat of Council 

4.
Ms. T. Stroh




5.
Mr. C. Beckenstrata

-
Attorney from Moodie & Robertson, acting for







the Secretariat of Council
6.
Mr. M. Brown


-
Representative of RFEA
7.
Mr. J. Gamede

-
Representative of SATAWU
8.
Mr. J. Mpai




9.
Ms T. Swanepoel


Representatives of DHL
10.
Ms. P. Mkwanazi
The application for variation related to the period of the Exemption which was granted in or about November 2008. The period in questions reads “November 2007 to October 2008” and it is the contention of the Applicant that it ought to read “November 2008 to October 2009”.
This matter is the subject of an appeal application made by the Secretariat of Council.
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Mr Beckenstrata, inter alia, raised several points in his argument:-

1.
The Exemptions Body is unable to make any decision at this stage as the matter is on appeal;

2.
The matter can, by agreement between the parties, be heard as initio by the Independent Appeal Body;
3.
There are no grounds for variation;

The representatives of the Applicant too, inter alia, raised the following points:-

1.
That there are valid grounds for variation of the period in question;

2.
That they were severely prejudiced by the presence of an Attorney, namely, Mr. Beckenstrata;

3.
That, despite clause 2 hereinabove, they did not seek postponement as they sought a speedy resolution of the matter.

They also, however pointed out that they, too, had engaged the services of a firm Attorneys relating to the appeal application of this matter and would have ensured an Attorneys presence on their behalf at this hearing as well, had they known that Mr. Beckenstrata would be present.

Mr. Beckenstrata, upon being asked if the Applicant was informed that there would be legal representation at this hearing, responded that the Notice of Appeal clearly identified him as acting for the Secretariat of Council.

Be that as if it may, Mr. Beckenstrata raised several technical arguments that would by its nature require the benefit of an opponent who is possessed of the necessary training and
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skill to appropriately and adequately respond thereto.
Even though the Applicant specifically expressed its desire to seek a speedy resolution to its application, the reality is that any outcome to this application is bound to have serious consequences for the Applicant. A very important further complication is that there is no record of the hearing on the 20th October 2008 and this is most significantly in terms of what was convened to the Exemptions Body on this day.

In the premises, the following order is made:-
1.
The application for variation is postponed;

2.
The matter is to be set down again in order to afford the Applicant the opportunity to have legal representation present;

3.
The transcript of the hearing of the 3rd December 2008 is to be delivered to the Applicant and its Attorney before the matter is to be set down again;
4.
A copy of the transcript is also to be delivered to the Exemptions Body and to the representatives of EXCO;

5.
The Secretariat of Council is to arrange for the reconstructions of the record before the matter is set down for the hearing of the variation application.
DATED THE ____ DAY OF __________ 2008 AT BRAAMFONTEIN, JOHANNESBURG.
ADV. R. RAWAT





MR. Y. NAGDEE
Chairperson of the





I agree
Exemption Body
