IN THE EXEMPTION APPLICATION OF:-

C.T.L. GROUP (PTY) LTD.    
  



      Applicant

and

NATIONAL BARGAINING COUNCIL FOR THE 

ROAD FREIGHT INDUSTRY




      Respondent

_____________________________________________________________________________________________

D E C I S I O N

_____________________________________________________________________________________________

This application for Exemption came before the Exemptions Body for consideration on the 28th November 2005. There was no representation for the Applicant whilst the National Bargaining Council for the Road Freight Industry (the Council, was represented by Ms. T. Ströh and Mr. P. Mndaweni.

The substance of the application was contained in a single letter dated the 27 September 2005 and which reads

“Application for Exemption: Afrika Labour Ready

As you are aware, we are a Temporary Employment Service/Labour Broker. We are already registered with the 
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National Bargaining Council for the Road Freight Industry and our levy reference number is 5195. 

Meantime, we seek to engage and place a driver with one of our existing clients. However, upon explaining the terms and conditions applicable in the Road Freight Industry, the worker in question raised a concern with regards to the Provident Fund. It appears that said worker is already contributing a considerable amount of money towards a retirement annuity policy. Due to the nature of our and this particular client’s business which might be deemed to be very ‘seasonal’, we seek to obtain an exemption for this particular driver who comes to us highly recommended, but who has only been able to secure temporary employment in some time.

We are attempting to obtain a copy of the policy document, but since the driver is not our employee, per se, we are concerned about the confidentiality of demanding such personal information.
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We are attempting to obtain a copy of the policy document, but since the driver is not our employee, per se, we are concerned about the confidentiality of demanding such personal information.

Your urgent guidance is appreciated.


For: AFRIKA LABOUR READY

M. THOMAS


MANAGER.”

The Council opposed the application on the ground that the issue is regulated by the Main Agreement Clause 4 of  the Exemptions and Dispute Resolution contains the following criteria which are required to be dealt with in any application for exemption. The criteria are stated in the case of 

BROADWALK TRADING C.C.

vs

NATIONAL BARGAINING COUNCIL FOR THE ROAD FREIGHT INDUSTRY
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(1) the applicant’s past record of compliance..

(2) no special circumstances exist – the importance of this item is paramount as lack of special circumstances seriously impacts on the question of precedent.

(3) a precedent would be set in that if the application was granted, any and all similar application would have to be granted.  The inherent advantages of rating large groups in the insurance field and the benefits of economies off scale in administration would be eroded and diluted and the main rationale for an industry fund would fall away to the prejudice of employees.

(4) the criteria relating to unfair competition, potential for labour unrest and increased employment are not relevant in the context of the application, however in respect of collective bargaining it is contended that exclusion from bargaining would be detrimental, in that collective bargaining is one of the cornerstones of the Labour Relations Act.
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(5) the criteria relating to the interest of employees as regards exploitation, job preservation, and health and safety are not relevant in the context of the application, however, in respect of sound conditions of employment, it is contended that transferability and preservation within the industry are not promoted by an individual fund, whereas this is facilitated by an industry fund.  As regards possible financial benefits, the employees could suffer due to the potential for building strong reserves and growth not being matched by a small fund.  The Council’s Provident Fund currently has reserves of R20 million and is committed to a smooth bonus policy which the reserves will facilitate.  A special reserve fund to ameliorate the increasing effects of A.I.D.S. on the costs of insured benefits, has also been established.

(6) In respect of the interest of the applicant as regards financial stability, impact on productivity, future relationship with 
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employees’ trade union and operational requirements, it is difficult to envisage how the granting or refusal of the application could impact on these aspects..  

Other further aspects to be taken consideration also exist, but since the applicant has failed to deal with the essential criteria, these further aspects become superfluous. 

In the light of the insufficient facts of this application and in particular, the fact that the applicant is a Temporary Employment Service/Labour

broker who by its very nature, only employs people on a temporary basis, the applicant is called upon to present a more detailed application along the recommended guidelines. Further details are also requested some of which are:

(1)
How long has the driver in question been in the temporary employ 

of the Applicant?

(2)
What is the “seasonal nature” of the client’s business for whom the

said driver is being considered for temporary employment.
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(3)
What makes this driver “highly recommended” and does this con-

stitute a “Special circumstance?”

(4)
Why should the provisions of the Provident Fund Agreement not

be complied with?

The Applicant is called upon to present the amplified application for Exemption before the next Exemptions Body meeting and also to appear in person. Failure to comply will result in the application being refused on the grounds of insufficient facts and failure to deal with the required criteria.


Dated at JOHANNESBURG on this the ……….. day of ………………… 2005.

_____________________




ADV. R. RAWAT  



 

CHAIRPERSON OF THE 


 

EXEMPTIONS BODY


____________________

MR. Y. NAGDEE

MEMBER OF THE             
EXEMPTIONS BODY

