EB 2/08
IN THE CLAUSE 21 EXEMPTION APPLICATION OF:-
UNITRANS SUPPLY CHAIN SOLUTIONS (PTY) LTD.

Applicant 
and

NATIONAL BARGAINING COUNCIL FOR THE

ROAD FREIGHT INDUSTRY (Council)



      Respondent 
____________________________________________________________
D E C I S I O N         
____________________________________________________________
This matter appeared on the agenda of the Special Exemptions meeting which was held on the 12th of March 2008.
Present on this day were:-                        
1.
Adv. R. Rawat
    -
Chairperson of the Exemptions Body

2.
Mr. Y. Nagdee   
    -
Member of the Exemptions Body

3.
Mr. T. Short

Road Freight Employers Association

4.
Ms. M. Brown      
(RFEA)
5. 
Mr. D. Mabaso   
    -
Motor Transport Workers Union (MTWU)
6.
Mr. S. Lefuwa         - 
South African Transport & Allied Workers 


         
(SATAWU)
7.
Ms. T. Ströh    

National Bargaining Council for the


8.
Mr. N. v/d Struys

Road Freight Industry (Council)
9.
Mr. P. Mndaweni     
10.
Mr. N. Badenhorst   -
for Applicant  
It is to be placed on record that the following e-mail was received by the Exemptions Body regarding Mr. G. Wessels, the Chartered Accountant who is the elected financial advisor to the Exemptions Body of Council.
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“We advise that the financial advisor has indicated that he will not be available for our meeting on Wednesday.  He has however requested the Bank Guarantees or Audited Financial Statements be sent to him and he will give his advice in writing.  Alternatively the Exemptions Body may consult with him telephonically.”

This was an application for exemption from having to make contributions to Council for the Holiday Bonus Fund (Clause 21).

In terms of the Agreement between the parties to Council and promulgated on 6th July 2007 an employer may, for a trial period of one year, apply for an exemption to pay holiday bonuses directly to its employees, subject to the criteria stipulated in clauses 13.6.7 to 13.6.9 which reads as follows:-

“13.6.7
For a 1 (one) year trial period (the 2008) bonus year, the Exemptions Committee, assisted by a person with financial expertise and who is acceptable to EXCO, shall grant an employer a 1 (one) year exemption to pay holiday bonuses direct to its employees in the event that:-

13.6.7.1 the employer provides, on an annual basis, a guarantee from a banking institution that the employer has the funding available to cover the accrued holiday bonus liability failing which the bank will make good the liability;  or
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13.6.7.2 the employer provides a certificate from its auditors that it has made adequate provision in its accounts to cover the accrued holiday bonus liability;  and

13.6.7.2.1
the employer has conducted business for at least 3 (three) years;  and

13.6.7.2.2
the employer has an acceptable record of payment compliance to the Council;  and

13.6.7.2.3
the Exemptions Committee is satisfied that the employer is financially stable;  and

13.6.7.2.4 the Exemptions Committee is satisfied that the employer has consulted appropriately with its employees on the direct payment.

13.6.8
Any employer who is granted exemption to pay holiday bonus pay directly to employees shall do so on or before 15 December.

13.6.9
The Council shall furnish all the trade union parties to the Council with the agenda of the Exemptions Committee so that they may be heard on any application for exemption in terms of this clause.
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The provision is applicable to the Holiday Bonus Fund only and not to other funds.”

A later agreement was reached between the parties to Council to extend this agreement.  It is a natural consequence of this extension that Clause 13.6.8 cannot apply and that the period of the exemption granted will be determined by the date the exemption application is heard.                      
In the course of discussion between the parties when the matter was first heard by the Exemptions Body on the 12th of March 2008, it appeared to be an issue of contention with the SATAWU representation, Mr. Sam Lefuwa, as to the nature and proof of the consultative process conducted by Mr. June Dube, the full time union representative at Unitrans.
On the 17th of March 2008, at a standard Exemptions meeting, Mr. A. Ramakgolo placed on record that Mr. Sam Lefuwa, who had appeared on behalf of SATAWU on the 12th of March 2008, had been incorrectly informed and that the correct situation was that SATAWU actually approved the application.  Mr. Ramakgolo undertook to follow up this information by written confirmation of his report.

This written confirmation was received by the Exemptions Body on the 19th of March 2008.  It reads:-


“The Chairperson

Independent Exemption Committee
NBCRFI

Braamfontein

31 De Korte Street
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19 March 2008

Madam Chair and Exemptions Body

RE:  UNITRANS EXEMPTION APPLICATION:  HOLIDAY BONUS

We refer to our discussion at the Exemptions Committee meeting yesterday the 17th of March 2008.

Subsequent to our discussion, I spoke to my First Vice President, Mr. June Dube who is also a fulltime union rep at Unitrans, an employee of Unitrans, trying to re-confirm the mandate given prior the special exemption committee meeting.

Mr. Dube as the employees representative in Unitrans, has received the mandate from S/S committee in Unitrans, whom such S/S have received their mandates from members of the Union.

We therefore leave the matter in your hands.

Hope the above clarifies our Union’s position.

Yours truly

Tabudi Abner Ramakgolo

National Sector Coordinator:  Road Freight
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cc
June Dube


Secretariat


Johnson Gamede”

The issue of contention raised earlier by Mr. Sam Lefuwa was hence laid to rest by this clarification of SATAWU’s position.

Further, in this application, the Exemptions Body was advised by Mr. G. Wessels, the financial advisor to the Exemptions Body, of Logista CA (SA) Incorporated that he had considered this application and recommended that:-
The exemption application is to be granted.  The reasons, briefly, were:-

“1.
The bank provided a guarantee to the amount of R2,100,000 for the period 31 December 2008.
2. The guarantee will however expire at 14:00 on 31 December 2008.

3. The guarantee is signed by both a representative of the company as well as the bank.”

The Exemptions Body, in its own consideration and discussion of this matter having regard to the provisions of Clause 4 of the Exemptions and Dispute Resolution Agreement are satisfied that the facts do warrant an exemption and that Mr. Wessels’ recommendation is a sound one.
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In the premises, an exemption is granted for 9 months only, up to October 2008.
Dated the        of April 2008 at Braamfontein, Johannesburg.
_______________




______________
ADV. R. RAWAT  




MR. Y. NAGDEE

Chairperson of the




I agree
Exemptions Body

