IN THE EXEMPTION APPLICATION OF:-
SPEEDY DELIVERY SERVICES





 Applicant
and

NATIONAL BARGAINING COUNCIL FOR THE

ROAD FREIGHT INDUSTRY (Council)



      Respondent 
____________________________________________________________
D E C I S I O N
____________________________________________________________
This application for exemption appeared on the agenda of the Exemptions Body meeting which was held on the 21st January 2008.
Present on this meeting was:-                              
1.
Mr. P. Nkaiseng

Members of the Exemptions Body

2.
Mr. Y. Nagdee      
3.
Mr. P. Mndaweni

National Bargaining Council for the


4.
Ms. T. Ströh

Road Freight Industry (Council)
5.
Mr. E. Kock


5.
Mr. T. Short

Road Freight Employers Association

6.
Mr. G. van Niekerk
(RFEA)

7. 
Ms. E. Fourie

Motor Transport Workers Union (MTWU)

8.
Mr. J. Gamede         
South African Transport & Allied Workers 


         
(SATAWU)

The application for exemption reads:-

“It is with regret that Speedy Delivery Services (Pty) Ltd can only afford to make payment to the National Bargaining Council for the Road Freight Industry on the 1st of the following months.
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Absa Bank has systematically recalled Speedy Delivery Services (Pty) Ltd.’s overdraft facility, having a disastrous effect on our cash flow.

The cause and effect to our normal business is that payment to creditors can only be made after receiving payment from debtors.

Payment to the National Bargaining Council for the Road Freight Industry for the July return (enclosed herewith), are made with payments received from Speedy’s July creditors.

I also wish to place on record that I have been negotiating with Standard Bank for nearly 3 months to transfer Speedy’s account to Standard Bank with the benefit of an overdraft facility.

Sadly, Standard Bank telephonically informed me that the overdraft facility Speedy’s negotiated as working capital, is reduced with no further communication to when Speedy’s account will officially be transferred to Standard Bank.

Finally I wish to place on record that Speedy Delivery Services (Pty) Ltd. will not issue a cheque, unless we are certain that there are funds in our banking account to meet such payments.

I trust that the above explanation will fall in favour with the National Bargaining Council for the Road Freight Industry and assure you that Speedy Delivery Services (Pty) Ltd. has no other means to rectify the situation.”
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In such an application, one has to apply the Balance of Convenience test.  The application by virtue of its very nature is bound by the Main Collective Agreement of Council.  This agreement creates the uniformity of rules and conducts in the industry.  Council, in turn, performs the administrative (inter alia) function of collecting and administering the levies and contributions of all its members of which there are approximately in excess of 80 000.
The rules of Council stipulate that all these levies and contributions are to be paid before or on the 1st of each month.

In terms of Clause 4 of the Exemptions and Dispute Resolution Collective Agreement, the Exemptions Body is to be guided by the following:-

“(a)
The Applicant’s past record (if applicable) of compliance with the provisions of Council’s Collective Agreements and Exemption Certificates;

(b) any special circumstances that exist;

(c) any precedent that might be set;

(d)
the interests of the Industry as regards:-



(i)
unfair competition;



(ii)
collective bargaining;

(iii) potential for labour unrest;

(iv)
increased employment.
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(e)
the interests of employees’ as regards –



(i)
exploitation;



(ii)
job preservation;

(iii) sound conditions of employments;

(iv) possible financial benefits;
(v) health and safety;

(vi)
infringement of basic rights.


(f)
the interests of the employer as regards –



(i)
financial stability;



(ii)
impact of productivity;

(iii) future relationship with employees’ trade union;

(iv) operational requirements.”
No one ground is to be considered above another or in exclusion.  What however is a common thread is the creation of uniform conduct.

To consider the fact that a company receives payment at a particular time and can then only pay creditors as a good enough reason to depart from the Main Collective Agreement would be to consider this fact in isolation.  This is so because when one weighs this fact, on a scale of convenience against the other facts and the stipulated grounds would be render the scale completely uplifted on the side of the Applicant and totally weighed down on the side of the Industry.

In summary, the inconvenience caused by granting such an application completely outweighs the convenience of compliance.

In the premises, the application for exemption is refused.

5

Dated the        of March 2008 at Braamfontein, Johannesburg.
_______________




______________
MR. P. NKAISENG




MR. Y. NAGDEE

Member of the 





I agree
Exemptions Body

