IN THE SECTION 144 APPLICATION OF:-
R.P. LOGISTIX (PTY) LTD.  





Applicant
and

NATIONAL BARGAINING COUNCIL FOR THE

ROAD FREIGHT INDUSTRY (Council)



Respondent 
____________________________________________________________
D E C I S I O N
____________________________________________________________
In this matter an application for exemption from the Holiday Pay Bonus Fund was heard.  On the recommendation of the financial advisor to Council, Mr. Gerard Wessels, a chartered accountant from the firm BKR Logista CA (SA) Incorporated, the application for exemption was heard and the following ruling was issued:-
“IN THE EXEMPTION APPLICATION OF:-

R.P. LOGISTIX            

  


                 Applicant

and

NATIONAL BARGAINING COUNCIL FOR THE

ROAD FREIGHT INDUSTRY (Council)


        Respondent 

_________________________________________________________

R U L I N G                 

_________________________________________________________
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This matter appeared on the agenda of the Exemptions Body meeting, held on the 21st April 2008.  Present on this day were:-                 

1.
Adv. R. Rawat
   -
Chairperson of the Exemptions Body

2.
Mr. Y. Nagdee        -    
Member of the Exemptions Body

3.
Mr. T. Short

Road Freight Employers Association

4.
Mr. G. van Niekerk
(RFEA)

5.
Mr. J. Gamede         
South African Transport & Allied
6.
Mr. A. Ramakgolo     
Workers Union (SATAWU)


7.
Mr. T. Zulu  
    -
Professional Transport Workers Union







(PTWU)

8.
Mr. P. Mndaweni
National Bargaining Council for the


9.
Mr. N. v/d Struys   
Road Freight Industry (Council)

10.
Mr. G. Wessels
    -
Financial Advisor to Council

11.
for Applicant
     -
No appearance

This was an application for exemption from the:-

i) Sick Pay and the Annual Leave Funds.

ii) The Holiday Bonus Fund (Clause 21)

The Exemptions Body is guided by Clause 4 of the Exemptions and Dispute Resolution Agreement of the National Bargaining Council for the Road Freight Industry (Council).  These guidelines are:-

“ 4(6) (a)
The applicant’s past record (if applicable) of compliance with the provisions of Council’s Collective Agreements and Exemption certificates;.
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(b) any special circumstances that exist;

(c) any precedent that might be set;

(d) the interests of the Industry as regards –

(i) unfair competition;

(ii) collective bargaining;

(iii) potential for labour unrest;

(iv) increased employment;

(e) the interests of employees’ as regards –

(i) exploitation;

(ii) job preservation;

(iii) sound conditions of employments;
(iv) possible benefits;

(v) health and safety;

(vi) infringement of basic rights;

(f) the interests of the employer as regards –

(i) financial stability;

(ii) impact of productivity;

(iii) future relationship with employees’ trade union;

(iv) operational requirements.”
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Further, it is to be mentioned that all the representatives of Council present at this meeting voiced a strong objection to this application as regards (i) on the primary grounds that it would dilute the strength of Collective Bargaining and that no special circumstances had been shown.

The Exemptions Body was convinced by these arguments and in keeping with previous applications of this sort, the application for exemption from the Sick Pay and Leave Pay funds is refused.

As regards the 2nd application for exemption from the Holiday Pay Fund, in terms of the Agreement between the parties to Council and promulgated on 6th July 2007 an employer may, for a trial period of one year, apply for an exemption to pay holiday bonuses directly to its employees, subject to the criteria stipulated in clauses 13.6.7 to 13.6.9 which reads as follows:-

“13.6.7
For a 1 (one) year trial period (the 2008) bonus year, the Exemptions Committee, assisted by a person with financial expertise and who is acceptable to EXCO, shall grant an employer a 1 (one) year exemption to pay holiday bonuses direct to its employees in the event that:-

13.6.7.1 the employer provides, on an annual basis, a guarantee from a banking institution that the employer has the funding available to cover the accrued holiday bonus liability failing which the bank will make good the liability;  or
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13.6.7.2 the employer provides a certificate from its auditors that it has made adequate provision in its accounts to cover the accrued holiday bonus liability;  and

13.6.7.2.1
the employer has conducted business for at least 3 (three) years;  and

13.6.7.2.2
the employer has an acceptable record of payment compliance to the Council;  and

13.6.7.2.3
the Exemptions Committee is satisfied that the employer is financially stable;  and

13.6.7.2.4 the Exemptions Committee is satisfied that the employer has consulted appropriately with its employees on the direct payment.

13.6.8
Any employer who is granted exemption to pay holiday bonus pay directly to employees shall do so on or before 15 December.

13.6.9
The Council shall furnish all the trade union parties to the Council with the agenda of the Exemptions Committee so that they may be heard on any application for exemption in terms of this clause.

The provision is applicable to the Holiday Bonus Fund only and not to other funds.”
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A later agreement was reached between the parties to Council to extend this agreement.  It is a natural consequence of this extension that Clause 13.6.8 cannot apply and that the period of the exemption granted will be determined by the date the exemption application is heard.           

In this application, the Exemptions Body was advised by Mr. G. Wessels, the financial advisor of the Exemptions Body of Logista CA (SA) Incorporated that he had considered this application and recommended that:-

The exemptions application is to be refused.  The reasons, briefly, were:-

“1. 
The bank letter does not constitute as a guarantee – it merely states that the Company should be “good” for  R1000 000.

 2.
Company has a “Code B” grade according to the bank – which is an acceptable grade.” 

The Exemptions Body, in its own consideration and discussion of this matter having regard to the provisions of Clause 4 of the Exemptions and Dispute Resolution Agreement and the agreements reached by the Parties to Council are satisfied that the facts do not warrant an exemption and that Mr. Wessels’ recommendation is a sound one and it is to be added that the 
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implication of the Banks reference to the Applicant being a “B grade” client is of no relevance in terms of the criteria required in such an application.

In the premises, the application for exemption is refused.                                                    

Dated the 5th of May 2008 at Braamfontein, Johannesburg.

_______________




______________

ADV. R. RAWAT  




MR. Y. NAGDEE

Chairperson of the




I agree”

Exemptions Body

Later, a letter was received from M. Burmeister dated the 26 May 2008 which reads:-

“Re: Verification against Ruling of Exemption Board – Holiday Pay Bonus


Writer refers to ruling dated 5 May 2008 (attach copies).


Writer ask for alteration because of:-

1. RP Logistix will be part of the Imperial Group in the future.

2. RP Logistix request Mr. Louis Hollander to represent the company at Hearing.

Your positive consideration herein will be highly appreciated.

Yours faithfully

M. BURMEISTER

Human Resources Manager”
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In order to properly assess the matter the Exemptions Body requested Mr. Wessels, in writing to submit his written response to this letter, to the Exemptions Body. 

Mr. Wessels, in due course, submitted the following response:-


“VARIATION OF RECOMMENDATION

1.
During the primary evaluation, available documents provided led me to believe that the R1,000 000 was not sufficient for the company.  It has subsequently been established that the R1,000,000 as stated in the letter from the bank, is sufficient to cover the company’s holiday bonuses for December 2008.

2. The applicant has further informed me of the intention of the company to join Imperial Logistics Group in the near future.”

Section 144 of the Labour Relations Act reads:-
“Any commissioner who has issued an arbitration award or ruling, or any other commissioner appointed by the director for that purpose, may on that commissioner’s own accord or, on the application of any affected party, vary or rescind an arbitration award or ruling –

(a) erroneously sought or erroneously made in the absence of any part affected by that award;
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(b) in which there is an ambiguity, or an obvious error or omission, but only to the extent of that ambiguity, error or omission;  or

(c) granted as a result of a mistake common to the parties to the proceedings.”

It is apparent that there was an obvious error that had been made by Mr. Wessels as a result of the incorrect information he received.

In the premises, the ruling dated the 5th of May 2008 is to be varied.

In the light of the new recommendation of Mr. Wessels on the basis of the correct information now placed before him, the Exemptions Body finds that the application for exemption from Clause 21 of the Main Collective Agreement is to succeed with effect from the date of the original application for exemption.

Dated the 12th day of June 2008 at Braamfontein, Johannesburg.
_______________




______________
ADV. R. RAWAT  




MR. Y. NAGDEE

Chairperson of the




I agree
Exemptions Body

