IN THE EXEMPTION APPLICATION OF:-
R.J. SHIPPING (PTY) LTD. 

             



Applicant
and

NATIONAL BARGAINING COUNCIL FOR THE

ROAD FREIGHT INDUSTRY (Council)



      Respondent 
____________________________________________________________
D E C I S I O N          
____________________________________________________________
This matter appeared on the agenda of the Exemptions Body on the 17th March 2008.  It is to be noted that it had previously appeared in or about March 2007.

Present on this day were:-

   1.    Adv. R. Rawat

-
Chairperson of the Exemptions Body

   2.    Mr. P. Nkaiseng


Members of the Exemptions Body

   3.
 Mr. Y. Nagdee


                               

   4.
 Ms. E. Fourie


Motor Transport Workers Union

   5.
 Mr. S. Mabaso


(MTWU)

   6.
 Mr. J. Nkobeni

-
South African Transport & Allied







Workers Union (SATAWU)

   7.
 Mr. T. Short


Road Freight Employers Association

   8.
 Mr. G. van Niekerk

(RFEA)

   9.
 Mr. P. Mndaweni

National Bargaining Council for the 

 10.    Mr. N. v/d Struys 

Road Freight Industry (NBCRFI)
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In an earlier ruling that was issued the Exemptions Body requested the following documents/information:-
1. Copies of Contracts of Employment of all employees.

2. Pay slips of employees

3. The last audited financial statement.

4. The number of vehicles.

5. The number of staff and their positions.

6. Provide proof of consultations with staff.

The Applicant was also invited to attend in person at the meeting.

In or about March 2008, the Exemptions Body received the following:-

1. Copies of Contracts of Employment of all drivers and general workers.

2. Copies of some pay slips.

3. The Applicant informed that:-

3.1 it had 11 trucks and 20 trailers.

3.2 it employed 11 drivers and 9 general workers.
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The application for exemption reads:-

“The application was for exemption from the stipulations of the Main Collective Agreement in regard to overtime work and Sunday work pay rates and to pay a rate of 1.3 for overtime work and 1.5 for Sunday work.

The nature of the application is described as:-


“Exemption of overtime and Sunday rate.

We wish to apply for exemption to pay our drivers and general workers a rate of 1.3 for overtime and rate of 1.5 for Sunday.

Our reasons stated hereunder:-

1) The services that we offer in our transport industry is mainly port related work – uplifting import and export cargo – i.e. from harbour to client and client to harbour.

2) Daily we encounter various adverse situations in the harbour area.

2.1 Long delays – our trucks standing for many hours in the long queues to go into Durban terminal to collect full containers and also to deliver full containers for export.
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2.2 The maximum outturn on our trucks is not attained. EQ:  A truck should be doing 3 to 4 loads a day in order to gain revenue; however the truck only does 1 to 2 loads, resulting in loss of revenue.

2.3 We considered implementing drivers to work on compressed hours; however we felt that this will not be viable, as more drivers would be employed and they will not be working a full week.

3) Competition in the Port Related Transport Industry is too high.  There are many small transporters that operate by servicing their clients at a very low rate.  However, the average transporters like us are suffering, as we also have to keep our rates to a minimum in order to secure business for many years.  We are unable to increase our transport rates as clients are not willing to pay higher rates if they can get lower rates elsewhere.

4) Operating costs have increased considerably.  We have been absorbing these costs as our rates maintained the same for many years.”

In addition, the Applicant states that:-

“At the time of employment the employees agree on the rate of overtime and Sunday rate.  They are pleased to work at these rates.  Rules, regulations, terms and conditions are agreed upon prior to employment.”
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In addition, attached to the application for exemption was copies of a memorandum which reads:-


“MEMORANDUM


FROM:

DIRECTORS





R.J. SHIPPING (PTY) LTD.


DATE:

29/08/2005


SUBJECT:

OVERTIME PAYMENT


Dear Sir

We hereby confirm in writing our verbal agreement with yourselves on the following:-

1) Overtime from Monday to Saturday is basic plus 1.3%.

2) Overtime for Sunday 1.5%.

Please acknowledge receipt of this memo by signing and returning copy of this letter.


Thanking you.


Yours faithfully


R.J. Shipping (Pty) Ltd.


Witness:

1) ___________________





2) ___________________


General Worker:  ________________________”
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The memorandum as quoted above appears, in the mind of the Applicant, to be proof of consultations with the employees and their consent to the request of the Applicant.
This is not so.

Further, on a thorough examination of the documents provided by the Applicant, the following emerges:-

1. There has been no proper consultation with the employees.

2. The Applicant has, on its own, as far back as early 2007, commenced implementation of the payment of a rate of 1.3 for overtime work and 1.5 for Sunder work.

3. The application for exemption, therefore, is being simply sought in order to “rubber stamp” the action taken by the Applicants themselves.

4. Although the Applicant states on pages 8/9/10 and 11 of the application for exemption that “we abide by BCEA and NBCRFI”, it is clear from the autonomous action taken by the Applicant that it does not in fact abide by the BCEA and the NBCRFI.

5. The contracts of employment of the permanent staff members did not have page 2 which deals with the relevant aspects of overtime pay and Sunday pay.
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6. As regards the contracts of employment of the temporary staff members it is to be noted that all of them had expired.  Of equal importance is the fact that these contracts all include a clause whereby the overtime pay rate is 1.3 and Sunday pay rate is 1.5.  This is so without an exemption being granted for such a concession.

7. The Applicant itself states in its application for exemption that “at the time of employment the employees agree on the rate of overtime and Sunday rate.  Rules, regulations, terms and conditions are agreed upon prior to employment.
8. The Applicant itself in its application states that no special circumstances exist.

This situation is most undesirable and is reflective of a brazen disregard of the Main Collective Agreement to which the Applicant is a party.

The Applicant has already implemented the rates of 1.3 for overtime pay and 1.5 for Sunday work.  Yet in a covering letter from the Applicant dated 11th  January 2008 the Applicant states:-

“Enclosed a duplicate set of documents for your attention.  Please let us have the outcome of this matter urgently.”

Further in another letter from the Applicant dated the 27th February 2007 (should be 2008), the Applicant states:-

“trusting the above to be in order.  Hoping our application would be successful.”
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All of this is a clear indication of an Applicant that would consider an application for exemption to be a mere formality.  Let it be clearly stated:-  This is not so.

The Exemptions Body is guided by Clause 4 of the Exemptions and Dispute Resolution Collective Agreement which guidelines read:-

“ 4(6) (a)
The applicant’s past record (if applicable) of compliance with the provisions of Council’s Collective Agreements and Exemption certificates;.

(b) any special circumstances that exist;

(c) any precedent that might be set;

(d) the interests of the Industry as regards –

(i) unfair competition;

(ii) collective bargaining;

(iii) potential for labour unrest;

(iv) increased employment;

(e) the interests of employees’ as regards –

(i) exploitation;

(ii) job preservation;

(iii) sound conditions of employments;
(iv) possible benefits;

(v) health and safety;

(vi) infringement of basic rights;
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(f) the interests of the employer as regards –

(i) financial stability;

(ii) impact of productivity;

(iii) future relationship with employees’ trade union;

(iv) operational requirements.”

Further, several leading decisions (which are published) have been delivered on the nature of the Collective Bargaining process and the role of the Exemptions Body in the context thereof.
The Exemptions Body finds that given the brazen act of the Applicant, that it cannot favourably consider this application, which most importantly, does not raise facts or reasons for any deviation from the Main Collective Agreement of the NBCRFI.

The Exemptions Body makes the following order:-

1. The application for exemption fails.

2. Council is to forward this decision to its Enforcement Department for its consideration.

Dated the 8th day of May 2008 at Braamfontein, Johannesburg.
_______________




______________
ADV. R. RAWAT  




MR. Y. NAGDEE

Chairperson of the




I agree
Exemptions Body

