IN THE EXEMPTION APPLICATION OF:-
MSC LOGISTICS            






 Applicant
and

NATIONAL BARGAINING COUNCIL FOR THE

ROAD FREIGHT INDUSTRY (Council)



      Respondent 
____________________________________________________________
D E C I S I O N   
____________________________________________________________
This application for exemption appeared on the agenda of the Exemptions Body meeting which was held on the 21st January 2008.
Present on this meeting was:-                              
1.
Mr. P. Nkaiseng

Members of the Exemptions Body

2.
Mr. Y. Nagdee      
3.
Mr. P. Mndaweni

National Bargaining Council for the


4.
Ms. T. Ströh

Road Freight Industry (Council)
5.
Mr. E. Kock


6.
Mr. T. Short

Road Freight Employers Association

7.
Mr. G. van Niekerk
(RFEA)

8. 
Ms. E. Fourie

Motor Transport Workers Union (MTWU)

9.
Mr. J. Gamede         
South African Transport & Allied Workers 


         
(SATAWU)

The application for exemption reads:-

“Dear Sirs

Reference is made to our meeting on 12th October 2007 at your office.  We would like to clarify certain issues with regards to the current deductions that the NBCRFI have instituted against MSC Logistics.
2
It is the MSC Logistics company policy to allocate an annual increase to employees on the 1st April each year.

All our driver’s salary at 31st March 2007 were R4500.00 respectively and they received an 8% increase on 1st April 2007 which increased their monthly salary to R4860.00.

On 17th of May 2007 the Arbitrator in case PE 38/06 gave an Arbitration Award in which MSC Logistics was ordered to register as an employer in terms of clause 3(1) of the Consolidated Agreement with the NBCRFI within 14 days.  Because we were not previously members of the Council we had to now change our employee – employer relationship and contract to that of the NBCRFI which has created an enormous amount of changes and uncertainty.

We find ourselves in a situation where we were paying our employees above the minimum wage and now the Council has evoked their annual increase of 9% on top of our annual increase of 8% which has resulted in a 17% increase to our drivers.

We will add the 1% increase to our driver’s salary to comply with the NBCRFI increase of 9% but can not accept an increase of 17% and therefore request that the NBCRFI acknowledge our increase allocated in April 2007 and adjust their monthly calculations inline with the R4500.00 + 9% as from 7th July 2007.

3
All the calculations made by the Council have been on the assumption of our employee’s salary of R5297.40 and therefore we can only rectify the errors of these monthly contributions when we have resolved the salary increase calculations.”

The Exemptions Body is guided by Clause 4 of the Exemptions and Dispute Resolution Agreement which reads:-
“(a)
The Applicant’s past record (if applicable) of compliance with the provisions of Council’s Collective Agreements and Exemption Certificates;

(b) any special circumstances that exist;

(c) any precedent that might be set;

(d)
the interests of the Industry as regards:-



(i)
unfair competition;



(ii)
collective bargaining;

(iii) potential for labour unrest;

(iv)
increased employment.


(e)
the interests of employees’ as regards –



(i)
exploitation;



(ii)
job preservation;

(iii) sound conditions of employments;

(iv) possible financial benefits;

(v) health and safety;

(vi)
infringement of basic rights.

4

(f)
the interests of the employer as regards –



(i)
financial stability;



(ii)
impact of productivity;

(iii) future relationship with employees’ trade union;

(iv) operational requirements.”
In an instance such as this, the scale of convenience is considered.  To refuse such an exemption would be to impose a great inconvenience which borders on unfairness on the Applicant.

On the other hand, the Council and the employees would not be prejudiced in any respect by the granting of the application for exemption.

In the premises, the application for exemption succeeds and the Applicant is exempt from having to comply with the 9% wage increase of Council.  The Applicant is to pay only the 1% wage increase to its employees as from the 7th July 2007 in order to be compliant with the Council and the Industry.

Dated the           of March 2008 at Braamfontein, Johannesburg.
_______________




______________

MR. P. NKAISENG




MR. Y. NAGDEE

Member of the 





I agree

Exemptions Body

