IN THE EXEMPTION APPLICATION OF:-
MDS HOLDINGS






Applicant 
and

NATIONAL BARGAINING COUNCIL FOR THE

ROAD FREIGHT INDUSTRY (Council)



Respondent 
____________________________________________________________
D E C I S I O N          
____________________________________________________________
This matter was placed on the agenda of the Exemptions Body meeting held on the 21st July 2008.                  
Present on this day were:-

   1.
Adv. R. Rawat

-
Chairperson of the Exemptions Body

   2.
Mr. Y. Nagdee

-
Member of the Exemptions Body

                               

   3.
Mr. T. Short


Road Freight Employers Association

   4.
Mr. G. van Niekerk

(RFEA)
   5.
Mr. J. Gamede


South African Transport & Allied 

   6. 
Mr. A. Ramakgolo

Workers Union (SATAWU)

   7.  
Ms. E. Fourie


Motor Transport Workers Union

   8.
Mr. S. Mabaso


(MTWU)

   9. 
Mr. P. Mndaweni


National Bargaining Council for the

   10.
Ms. T. Ströh


Road Freight Industry (Council)
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This application for exemption did not have any documents which were forwarded to the Exemptions Body on this day.
The only indication as to the nature of the application was as described in the 1st agenda of that meeting, which reads:-


“Application for Exemption from the Holiday Bonus Fund.”

The Applicant requests that the Exemptions Body makes a decision on the facts before it.  

A decision was duly prepared and delivered to Council.  This reads:-


“IN THE EXEMPTION APPLICATION OF:-

MDS HOLDINGS






Applicant

and

NATIONAL BARGAINING COUNCIL FOR THE

ROAD FREIGHT INDUSTRY (Council)


        Respondent 

________________________________________________________

D E C I S I O N          

________________________________________________________

This matter was placed on the agenda of the Exemptions Body meeting held on the 21st July 2008.                  

Present on this day were:-

 
1.
Adv. R. Rawat
    -
Chairperson of the Exemptions Body

   
2.
Mr. Y. Nagdee
    -
Member of the Exemptions Body
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3.
Mr. T. Short

Road Freight Employers Association

  
4.
Mr. G. van Niekerk
(RFEA)

   
5.
Mr. J. Gamede

South African Transport & Allied 

   
6. 
Mr. A. Ramakgolo
Workers Union (SATAWU)

   
7.  
Ms. E. Fourie

Motor Transport Workers Union

   
8.
Mr. S. Mabaso

(MTWU)

   
9. 
Mr. P. Mndaweni 
National Bargaining Council for the

 
10.
Ms. T. Ströh

Road Freight Industry (Council)

This was an application for exemption from the Holiday Bonus Fund.

Mr. Gerard Wessels, the financial advisor of Council, was not present when this application for exemption was brought.  Mr. Paul Mndaweni, the Committee Secretary of the Council, undertook to obtain Mr. Wessels response to the application.  To date, nothing has been received by the Exemptions Body and in the absence of a recommendation by Mr. Wessels, the Exemptions Body is unable to adjudicate on the application.

In the premises, this application for exemption is postponed sine
die.

DATED THE 19th AUGUST 2008.              
______________________



________________           

ADV. R. RAWAT





MR. Y. NAGDEE 

                                

CHAIRPERSON OF THE



I agree”                    
      

EXEMPTIONS BODY
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However, Mr. P. Mndaweni, the Committee Secretary of Council, returned the aforesaid decision, stating that the application for exemption was not from the Holiday Bonus Fund, but from the Wellness Fund.

A request was therefore made for the file of MDS Holdings in order to ascertain the facts of the matter.

What was unraveled was the following:-

1. A ruling was issued in December 2007.  Essentially what was stated therein was that the Applicant:-

wished to establish its own in-house clinic.  Nothing had been set in place as yet and no strategic plan existed.  His vision was to provide primary health care as well as AIDS facilities.
He argued that he had refused to contribute to the Wellness Fund as there was nothing in place as yet.  He also enquired whether Council would repay his contributions in the event of exemption being granted.  Mr. Bopape of Council responded that it would not.  Mr. Randall also could not state whether his “wellness centre” would provide the required medication for HIV (Aids).  He stated that it was a “question of affordability”.  It was also argued that the nature of this business was one of a messenger service and differed from the of “Truckers”, hence the percentage of HIV (Aids) carriers would be lower.
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The representatives present requested time to consult with Mr. Randall and on the return of the parties it was conveyed that Mr. Randall had agreed to postpone this application pending a planned road show by the Wellness Fund Committee in or about January/February 2008.

Mr. Randall requested to be given an exemption from paying the contributions in respect of Clause 57 to Council.  He was clearly informed that the Exemptions Body could not be party to any willful act to withhold contributions and that the Applicant was bound to meet this requirement as is the position with all the provisions of the Main Collective Agreement of Council

In the premises, the application was postponed sine die.”
2. The matter again appeared on the agenda of the 19th May 2008.
The essence of this day’s proceedings was as follows:-

“The application submitted for this meeting is exactly the same as that submitted for the November meeting, except for the extra sentence “A Wellness Committee will be elected to ensure that all role players have an opportunity to make suggestions as to the functioning of the clinics”.

The Council representatives who also sit on the Wellness Committee outlined certain difficulties which had besieged them in the process as stipulated by Corporate Governance, in their selection of a service provider.
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However, they also informed the Body that an urgent meeting was to be held on the issue on Friday the 23rd May 2008.  Mr. Randall was quite irate and repeatedly expressed his annoyance at having to contribute to a service which was not in existence.  Ms. Ströh ascertains that all the contributions were being held in trust did not quell Mr. Randall’s annoyance.

At the same time, Mr. Randall and his representative, Mr. Strydom, conceded that their own proposed Wellness Fund had no “definite structure” and was in fact, at this point, nothing but words.  A copy of the Exemptions Body decision of

HENRO BULK CARRIERS TRUST versus

NATIONAL BARGIANING COUNCIL FOR THE

ROAD FREIGHT INDUSTRY (Council)

(as yet unreported and delivered in November 2007) was made available to him.
The reason for this was to alert the Applicant to what the expectation was in such applications.

Despite all these efforts to assist the Applicant in understanding the lack of sufficient information and structure in his proposed Wellness Fund, he remained adamant that he wanted a “Yes” or “No” decision immediately.
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Nevertheless, the Exemptions Body chooses to exercise a degree of tolerance and appreciation of the frustration as expressed by Mr. Randall and the Applicant is afforded the opportunity to present the Exemptions Body with a more satisfactory application before the next Exemptions meeting so that the matter can be placed on the agenda again.

The application is postponed sine die.”

Despite all these efforts by the Exemptions Body to guide Mr. Randall into submitting a satisfactory application, it appears as if the application for exemption of the Exemptions meeting of the Exemptions Body on the 21st July 2008 remains the same – i.e. – seriously lacking in detail or plan of another Wellness Fund.

In the as yet unreported decision of the Exemptions Body of:-

HENRO BULK CARRIERS TRUST versus NATIONAL BARGAINING

COUNCIL FOR THE ROAD FREIGHT INDUSTRY (Council)

At page 11, the following is said and it appears appropriate to quote it here.  The Exemptions Body states:-
“Therefore, at this point of the reasoning of this decision, the simple words “we intend to set up our own wellness centre” whilst offering the Exemptions Body nothing else, is shown to be the papier maché that it is.  In fact it is a ludicrous statement when weighed against the lofty social responsibility, it entails.
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Therefore, when companies elect to make a Clause 57 application for exemption, it should envisage that what is required of it to show its “intention” is a well developed structured strategic plan which has encompassed the workforce/union in all its stages.  What is expected to such an application is that a team of representatives be present at the hearing of application for exemption, who would be composed of a multi-disciplined group.  It is inevitable that the medical profession be involved, administrative persons as well as the representatives of the Aids Committee of such services, be the system or programme actual or proposed.  The setting up of such a system or programme inevitably entails this type of networking and co-operation.”

The Applicant has made no attempt to present an application which meets such an onus, despite all the assistance rendered to it.

All that therefore remains to be said is that the application for exemption from the Wellness Fund of Council is dismissed.

DATED THE 25th AUGUST 2008.              
______________________



________________           
ADV. R. RAWAT





MR. Y. NAGDEE 

                                
CHAIRPERSON OF THE



I agree                    
      
EXEMPTIONS BODY




