EB 33/2008
IN THE EXEMPTION APPLICATION OF:-
J.F. KEATES INVESTMENTS T/A 

INTERTOWN TRANSPORT       
 



Applicant 
and

NATIONAL BARGAINING COUNCIL FOR THE

ROAD FREIGHT INDUSTRY (Council)



Respondent 
____________________________________________________________
D E C I S I O N          
____________________________________________________________
This matter was placed on the agenda of the Exemptions Body meeting held on the 23rd June 2008.                  
Present on this day were:-

   1.
Adv. R. Rawat

-
Chairperson of the Exemptions Body

   2.
Mr. Y. Nagdee

-
Member of the Exemptions Body

                               

   3.
Mr. T. Short


Road Freight Employers Association

   4.
Mr. G. van Niekerk

(RFEA)
   5.
Mr. J. Gamede


South African Transport & Allied 

   6. 
Mr. A. Ramakgolo

Workers Union (SATAWU)

   7.  
Ms. E. Fourie


Motor Transport Workers Union

   8.
Mr. S. Mabaso


(MTWU)

   9.
Mr. D. Zondani

-
Professional Transport Workers







Union (PTWU)

   10. 
Mr. P. Mndaweni


National Bargaining Council for the

   11.
Ms. T. Ströh


Road Freight Industry (Council)
   12.  Mr. J.F. Keates

-
for Applicant
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This application was for exemption from:-

1.
contributing to Council’s Holiday Fund

2.
contributing to Council’s Leave Pay Fund

3.
contributing to Council’s Sick Pay Fund
The Statement of Facts as completed by the Applicant reads:-

“5.1
Intertown has been registered with the Council since September 1997.

5.2 Intertown has had no dispute during this period in respect of non compliance with any aspect of the Agreement administered by the Council.

5.3 Intertown has been subject to audit by Council at least once a year.

5.4 Council has leveled disputes for minor sums alleged to have been due and/or unpaid by Intertown.  These have all proved to have been unfounded and Intertown was not at fault.

5.5 Intertown has regularly submitted its returns and payment on due date.

5.6 Intertown is registered as a (Pty) Ltd. and has its financial statements audited.  It has never had a qualified audit report.
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5.7 Intertown already has the administrative processes in place to properly record holiday bonuses accrued to each employee. It has each year claimed a lump sum refund in order to ensure its employees are paid on time and the correct value.

5.8 The passing of the funds to the Council only to have them returned after an administrative process by employer and Council, is unproductive and inefficient.

5.9 Valuable working capital is lost to Intertown by the passing of the funds to Council, where it is not used in any productive way.

5.10 In the case of terminating employees holiday bonus is not immediately available to employees from employer and in many cases the holiday bonus actual is lost to this employee.”

Mr. Keates, the Managing Director of the Applicant argued strongly that as he had operated in the B-Area for 12 years and had previously not had to meet some of these contributions and as such had developed a strong internal administrative infrastructure.  It was, to Mr. Keates, an absurdity to pay monies to Council for it, in turn, to pay over to the employees again.  He believed that such monies would serve the employer in building its capital, before being paid out to employees.
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Ms. Fourie, from MTWU, argued strongly against this and pointed out that such monies belong at all times to the employees and not to the employer to be used for the enhancement of his capital.  Further, she objected to the granting of the applications for exemption from the Leave Pay Fund and the Sick Pay Fund.  Ms. Fourie made the salient point that sick pay monies are paid out at the end of the year to employees who had not utilized these monies which served as an incentive for employees to not stay away from work unnecessarily.  These monies cannot be used for the employers benefit as the issue of sick leave was one which adversely affected the country’s economy as a whole, if it was abused or misunderstood.  Ms. Fourie was also vociferous on the fact that the Unions had entered into a negotiation process and had reached agreement on the Holiday Pay Bonus Fund being handed over to employers who met the stipulated criteria, for its own administration.  It now appeared as if employers were taking advantage of the situation by making applications for exemption from the leave pay and sick pay contributions as well.

Mr. T. Short for the Road Freight Employer Association defended employers who did precisely this by stating that all employers were at liberty to apply for any exemption that they sought and that it was up to the Exemptions Body to consider all applications and to render their objective decisions.

Mr. G. Wessels, the financial advisor of the Council, with regard to the application for exemption from the obligation to comply with the Holiday Bonus Fund of Council provided the Exemptions Body with the following:-
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“RECOMMENDATION

This matter appeared on the agenda of the Exemptions Body special meeting held on the 19th of March 2008.

In this matter, I, the duly assigned financial advisor to the Exemptions Body, Gerhardus Theodorus Wessels (Registration number 04893812), am a Chartered Accountant, duly registered with the South African Institute of Chartered Accountants (SAICA) and a director of the firm Logista CA (SA) Incorporated (Registration number:  933759) which place of business is at 263 Lynnwood Road, Brooklyn, Pretoria.
After full consideration of the matter and the documents presented, I find that the application for exemption be recommended.

The reasons briefly are:-

1. The letter firstly states that the company is profitable and trading under solvent circumstances.

2. The letter further confirms that the provision has been raised to cover the bonus liabilities.

Dated the _____ of _______________ 2008.

G.T. Wessels”
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In terms of the Agreement between the parties to Council and promulgated on 6th July 2007 an employer may, for a trial period of one year, apply for an exemption to pay holiday bonuses directly to its employees, subject to the criteria stipulated in clauses 13.6.7 to 13.6.9 which reads as follows:-

“13.6.7
For a 1 (one) year trial period (the 2008) bonus year, the Exemptions Committee, assisted by a person with financial expertise and who is acceptable to EXCO, shall grant an employer a 1 (one) year exemption to pay holiday bonuses direct to its employees in the event that:-

13.6.7.1 the employer provides, on an annual basis, a guarantee from a banking institution that the employer has the funding available to cover the accrued holiday bonus liability failing which the bank will make good the liability;  or
13.6.7.2 the employer provides a certificate from its auditors that it has made adequate provision in its accounts to cover the accrued holiday bonus liability;  and

13.6.7.2.1
the employer has conducted business for at least 3 (three) years;  and

13.6.7.2.2
the employer has an acceptable record of payment compliance to the Council;  and
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13.6.7.2.3
the Exemptions Committee is satisfied that the employer is financially stable;  and

13.6.7.2.4 the Exemptions Committee is satisfied that the employer has consulted appropriately with its employees on the direct payment.

13.6.8
Any employer who is granted exemption to pay holiday bonus pay directly to employees shall do so on or before 15 December.

13.6.9
The Council shall furnish all the trade union parties to the Council with the agenda of the Exemptions Committee so that they may be heard on any application for exemption in terms of this clause.

The provision is applicable to the Holiday Bonus Fund only and not to other funds.”

As regards the application for exemption from the Sick Pay Fund and Leave Pay Fund, the Exemptions Body finds that the arguments of Ms. Fourie are convincing and that the considerations regarding Collective Bargaining by far weigh against the Applicant.
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In the premises, the Exemptions Body makes the following order:-

1. The application for exemption from the obligations of the Holiday Bonus Fund succeeds and exemption is granted for a period of 4 months only, up to December 2008.

2. The applications for exemption from the obligations of the Sick Pay Fund and the Leave Fund of Council, fails.

DATED THE 21ST DAY OF JULY 2008.                                          

______________________



________________           
ADV. R. RAWAT





MR. Y. NAGDEE 

                                
CHAIRPERSON OF THE



I agree                    
      
EXEMPTIONS BODY




