IN THE EXEMPTION APPLICATION OF:-
A. JOHANS TRANSPORT C.C.




Applicant
and

NATIONAL BARGAINING COUNCIL FOR THE

ROAD FREIGHT INDUSTRY (Council)



Respondent 
____________________________________________________________
D E C I S I O N         
____________________________________________________________
This matter was placed on the agenda of the Exemptions Body meeting held on the 21st July 2008.                  
Present on this day were:-

   1.
Adv. R. Rawat

-
Chairperson of the Exemptions Body

   2.
Mr. Y. Nagdee

-
Member of the Exemptions Body

                               

   3.
Mr. T. Short


Road Freight Employers Association

   4.
Mr. G. van Niekerk

(RFEA)
   5.
Mr. J. Gamede


South African Transport & Allied 

   6. 
Mr. A. Ramakgolo

Workers Union (SATAWU)

   7.  
Ms. E. Fourie


Motor Transport Workers Union

   8.
Mr. S. Mabaso


(MTWU)

   9. 
Mr. P. Mndaweni


National Bargaining Council for the

   10.
Ms. T. Ströh


Road Freight Industry (Council)
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An application for exemption was heard at the Exemptions meeting held in June 2008.  Mr. Jacobs senior and Mr. Jacobs junior appeared to represent the company which is a family business.

A decision was duly delivered as a result of the application brought in June.
That decision reads:-

“IN THE EXEMPTION APPLICATION OF:-

A. JOHANS TRANSPORT CC



         Applicant

and

NATIONAL BARGAINING COUNCIL FOR THE

ROAD FREIGHT INDUSTRY (Council)


        Respondent 

________________________________________________________

D E C I S I O N          

________________________________________________________

This matter was placed on the agenda of the Exemptions Body meeting held on the 23rd June 2008.                  

Present on this day were:-

   
1.
Adv. R. Rawat
   -
Chairperson of the Exemptions Body

   
2.
Mr. Y. Nagdee
   -
Member of the Exemptions Body
                               

   
3.
Mr. T. Short

Road Freight Employers Association

   
4.
Mr. G. van Niekerk
(RFEA)

   
5.
Mr. J. Gamede

South African Transport & Allied 

   
6. 
Mr. A. Ramakgolo
Workers Union (SATAWU)
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7.  
Ms. E. Fourie

Motor Transport Workers Union

  
8.
Mr. S. Mabaso

(MTWU)

   
9.
Mr. D. Zondani
   -
Professional Transport Workers







Union (PTWU)

   
10. 
Mr. P. Mndaweni
National Bargaining Council for the

   
11.
Ms. T. Ströh

Road Freight Industry (Council)

   
12.
Mr. Tim Jacobs

Representatives of Applicant

   
13.
Mr. Johan Jacobs

On this day Mr. Johan Jacobs elaborated on the contents of the Company’s written application for exemption which read:-

“A. Johans Transport CC, Levy Number 1208, hereby applies for the levies due and payable to the National Bargaining Council for the Road Freight Industry monthly, be calculated according to the minimum wages as determined by the NBCRFI guidelines and not the actual weekly wages of the employees as it is calculated currently.

I have attached the income statement, balance sheet and annual financial statements as at 28 February 2007, as can be seen by the attached documentation the NBC Levies paid is one of the biggest expense items of the CC.  Due to the increase in diesel prices and interest rates the CC is battling to cover all its expenses.  The application is made as a result of the current financial position of A. Johans Transport CC.
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To avoid having to reduce the staff of the CC and to ensure that all employees retain their jobs we hereby ask for some relief in the monthly contributions to be paid to the National Bargaining Council for the Road Freight Industry.”

Mr. J. Jacobs, the head of Johans Transport presented the facts of this application in a simple yet sincere manner.  He informed the house that he had been in business for 30+ years and had been a diligent member of the Road Freight Council.  Most of his staff had been with his Company for as long or had grown up with his own son in the business.  Due to the unforeseen increases in diesel, fuel and interest rates, he had found himself in financial difficulties for the first time and now sought the assistance of the Exemptions Body during this trying time so as to avoid retrenchments or closure of his business.

The Exemptions Body is guided by Clause 4(6) of the Exemptions and Dispute Resolution Collective Agreement in terms of which it has to consider the following criteria in considering any application following criteria.

The criteria are:-

“(a)
The Applicant’s past record (if applicable) of compliance with the provisions of Council’s Collective Agreements and Exemption Certificates;

(b) any special circumstances that exist;
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(c) any precedent that might be set;

(d)
the interests of the Industry as regards:-



(i)
unfair competition;



(ii)
collective bargaining;

(iii) potential for labour unrest;

(iv)
increased employment.


(e)
the interests of employees’ as regards –



(i)
exploitation;



(ii)
job preservation;

(iii) sound conditions of employments;

(iv) possible financial benefits;

(v) health and safety;

(vi)
infringement of basic rights.


(f)
the interests of the employer as regards –




(i)
financial stability;



(ii)
impact of productivity;

(iii) future relationship with employees’ trade union;

(iv) operational requirements.”

In the reported decision of:-

PHARMACALL versus NBCRFI

the following was said:-
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“The facts of this application are a rare instance where the res ipsa locitur principle applies (the facts speak for themselves).  It is an unusual situation where the facts by themselves render it unnecessary to deal in detail with every criteria to be considered.  It is obvious that the situation is a “unique” one, which clearly sways every consideration on to its side.

In the Appeal Award of the Independent Body:-

M4 Couriers and Accounting vs The National Bargaining Council for the Road Freight Industry, the following was said:-

“The Collective Agreement requires that this Independent Body take into consideration all relevant factors which may include the listed criteria, but which are not limited to those criteria.  What is applied for is Exemption.  The very notion of an exemption suggests something which departs from the usual arrangements laid down by the Collective Agreement.  However, to elevate the requirement of “Special Circumstances” to being a primary requirement which establishes an initial hurdle which all applicant’s must clear is in our view, not the correct Approach”.

The standard document issued by the Bargaining Council on “General Information on Bargaining Councils” states the following:-

7
“In terms of a Councils Constitution and the relevant agreement any person who feels that he cannot comply with an agreement and consequently needs some flexibility, may apply to the Council for an Exemption indicating what variation of Condition the Applicant would be able to comply with”.
A holistic considerable of all the facts of this case, its uniqueness and in particular, the collective impact of not assisting an Applicant in such circumstances create a most persuasive case for “the need for flexibility”.
On a thorough examination of the facts, it was requested that the Applicant forward a letter of confirmation from the workforce of the Company, with whom Jacobs had already consulted.

This letter was duly received and reads:-


“RE:  REDUCTION OF LEVY FEES


LEVY NO.:  1208

With regards to our discussion yesterday 23rd June 2008, please find signatures of affected employees with regards to the reduction on levy fees.
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	NAME
	COMPUTER NO.
	SIGNATURE

	JOEL K. ZULU
	25406
	

	SIMON DLAMINI
	1773914
	

	JAMES TSOTETSIE
	642851
	

	JOSEPH MANDIWANA
	1015648
	

	MAPINDA A. DLAMINI
	1080946
	

	JOHNSON M. DLAMINI
	1175815
	

	MOSES K. DLAMINI
	17967
	



Kind Regards


Mr. Tim Jacobs


Manager” 

The Applicant has thus satisfied the Exemptions Body that its particular situation is one that warrants “flexibility”.

In the premises, the application for exemption is granted and the Applicant is to pay levies based on the minimum wage for a period of 12 months.

Dated the 14th day of July 2008 at Braamfontein, Johannesburg.

_______________




______________

ADV. R. RAWAT  




MR. Y. NAGDEE

Chairperson of the




I agree”
Exemptions Body
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The application for decision which was subsequently brought is for exemption to implement short time and to pay employers only for the hours worked.

The decision reached as a result of the first application for exemption has granted exemption to the Applicant to pay its levies to Council based on the minimum wage and not on the actual wage.

The Exemptions Body considers it necessary for the Applicant to assess the benefit of the exemption granted first.  The Exemptions Body was appreciative of the financial difficulties of the Applicant and considered the application one which warranted flexibility to ease the pressure placed on the Applicant.

The second application for exemption is therefore premature as the Applicant has not allowed the first exemption to be operative for a reasonable period so as to gage the effects thereof.

The Applicant is therefore advised to reap the benefit of the first exemption granted.  The second application for exemption is considered premature and is dismissed.

DATED THE 19th AUGUST 2008.              
______________________



________________           
ADV. R. RAWAT





MR. Y. NAGDEE 

                                
CHAIRPERSON OF THE



I agree                    
      
EXEMPTIONS BODY




