IN THE EXEMPTION APPLICATION OF:-

WARANATHA LOGISTICS (PTY) LTD. 




   Applicant

and

NATIONAL BARGAINING COUNCIL FOR THE

ROAD FREIGHT INDUSTRY (Council)



        Respondent 

_____________________________________________________________

R U L I N G              

_____________________________________________________________

This matter appeared on the agenda of the Exemptions Body meeting of the 18th February 2008.

Present on this day were:-                        

1.
Adv. R. Rawat
   -
Chairperson of the Exemptions Body

2.
Mr. P. Nkaiseng

Members of the Exemptions Body

3.
Mr. Y. Nagdee      

4.
Mr. T. Short

Road Freight Employers Association

5.
Mr. G. van Niekerk
(RFEA)

6.
Mr. F. Meier



7.
Ms. M. Brown


8. 
Ms. E. Fourie

Motor Transport Workers Union (MTWU)

9.
Mr. M. Mabaso

10.
Mr. J. Gamede         
South African Transport & Allied Workers 


         
(SATAWU)


11.
Mr. A. Ramakgolo

12.
Mr. P. Mndaweni

National Bargaining Council for the


13.
Mr. N. v/d Struys

Road Freight Industry (Council)
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A previous ruling was issued on the 2nd of December 2007 which reads:-

“The Applicant had been invited to attend the meeting in person, but elected not to.  Part of the application for exemption reads:-

“Request to remain on in-house Provident Fund and be exempt from the Bargaining Council’s Provident Fund.  Our company and its employees are fully acquainted with the fund, the risk cover, funeral benefit, fund growth, etc.”

On behalf of Council appeared Mr. Charles Beckenstrater, an Attorney of the firm, Moodie and Robertson, who argued strongly against the application on the basis that:-

1. This Applicant had been registered for a number of years with Council and complied with the other clauses of the Main Collective Agreement.

2. It had, on its own accord, and without an exemption licence, contracted with an outside agent to form its own Provident Fund.                  

3. Council, on a recent assessment of its members, had found that the Applicant was not complying with the Provident Fund Agreement of Council and had immediately notified the Applicant of its failure in this regard and followed this notification letter up with a second letter, both of which were ignored.
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4. It is to be noted that the Applicant does not fall under any of the exclusions to the Provident Fund Agreement.

5. The fact that Council, for purposes of administration convenience, did not compel the Applicant to comply earlier, cannot to held to be Council’s consent to such non-compliance for life.

6. The essential inescapable fact is that the Applicant is an active member of Council and the fact that it has complied with the other Clauses of the Main Collective Agreement, to date, is indicative of its knowledge of the Provident Fund Agreement of Council.

It is unfortunate that at the time of the hearing of this matter, that the Provident Fund Administrator of Council, Mr. Bopape was not present to present his view on the Wamanatha Logistics (Pty) Ltd.

In the light of this aspect of the evidence before the Exemptions Body, the following order is made:-

1. Mr. Bopape is to investigate the fund of the Applicant and to report back at the next Exemptions Body meeting at which this matter is set down again.

2. The Applicant is to be afforded a second opportunity to appear before the Exemptions Body, when the matter is next heard.  Its Insurance Consultant is also invited.  Proof of the registration date of the in-house fund is to be provided.
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3. Council is to forward its standard written objections to applications of this sort to the Applicant so as to appraise it of its opposition, so that it can prepare adequately for its appearance before the Exemptions Body.

4. The application is postponed sine die.” 

As Mr. Bopape of Council has failed to comply with Clause 1 in terms of the order, the order is repeated here and the parties are afforded yet another opportunity to comply/

The order is:-

“1.
Mr. Bopape is to investigate the fund of the Applicant and to report back at the next Exemptions Body meeting at which this matter is set down again.

2. The Applicant is to be afforded a second opportunity to appear before the Exemptions Body, when the matter is next heard.  Its Insurance Consultant is also invited.  Proof of the registration date of the in-house fund is to be provided.

3. Council is to forward its standard written objections to applications of this sort to the Applicant so as to appraise it of its opposition, so that it can prepare adequately for its appearance before the Exemptions Body.

4.
The application is postponed sine die.” 

Dated the        of March 2008 at Braamfontein, Johannesburg.

_______________




______________

ADV. R. RAWAT  




MR. Y. NAGDEE

Chairperson of the




I agree

Exemptions Body

