IN THE EXEMPTION APPLICATION OF:-

J.W. DU PLESSIS T/A TRANSLIN   




   Applicant

and

NATIONAL BARGAINING COUNCIL FOR THE

ROAD FREIGHT INDUSTRY (Council)



        Respondent 

_____________________________________________________________

R U L I N G              

_____________________________________________________________

This matter appeared on the agenda of the Exemptions Body meeting of the 18th February 2008.

Present on this day were:-                        

1.
Adv. R. Rawat
   -
Chairperson of the Exemptions Body

2.
Mr. P. Nkaiseng

Members of the Exemptions Body

3.
Mr. Y. Nagdee      

4.
Mr. T. Short

Road Freight Employers Association

5.
Mr. G. van Niekerk
(RFEA)

6.
Mr. F. Meier



7.
Ms. M. Brown


8. 
Ms. E. Fourie

Motor Transport Workers Union (MTWU)

9.
Mr. M. Mabaso

10.
Mr. J. Gamede         
South African Transport & Allied Workers 


         
(SATAWU)


11.
Mr. A. Ramakgolo

12.
Mr. P. Mndaweni

National Bargaining Council for the


13.
Mr. N. v/d Struys

Road Freight Industry (Council)
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On the 4th of December 2007 a ruling was issued which reads:-

“IN THE EXEMPTION APPLICATION OF:-

J.W. DU PLESSIS T/A TRANSLIN



Applicant 

and

NATIONAL BARGAINING COUNCIL FOR THE

ROAD FREIGHT INDUSTRY (Council)

   
     Respondent 

_________________________________________________________________

D E C I S I O N

_________________________________________________________________

This matter appeared on the agenda of the Exemptions Body at the meeting of the 26th November 2007.              

Present on this day were the following persons:-

1.
Adv. R. Rawat
     -
Chairperson of the Exemptions Body

2.
Mr. Y. Nagdee

Members of the Exemptions Body

3.
Mr. P. Nkaiseng

4.
Mr. P. Mndaweni

National Bargaining Council for the


5.
Ms. T. Ströh


Road Freight Industry (Council)

6.
Mr. C. Beckenstrater  -
for Council – Attorney                   

7.
Mr. T. Short


Road Freight Employers Association

8.
Mr. G. van Niekerk

(RFEA)

9.
Ms. M. Brown

10. 
Ms. E. Fourie

Motor Transport Workers Union (MTWU)

11.
Mr. S. Mothibedi 



12.
Mr. A. Ramakgolo      
South African Transport & Allied Workers 

13.
Mr. J. Gamede
         
(SATAWU)

14.
Mr. T. Zulu

     -
Transport & Allied Workers Union (TAWU)

15.  
Mr. A. Sizani
   
     -
Professional Transport Workers Union 







(PTWU)
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This was an application for exemption from the Provident Fund Agreement of Council.

The Applicant had been invited to attend the meeting in person, but elected not to.  It application for exemptions reads:-


“Dear Sir


With reference to the monthly return error report.

We have received from you an error report requesting payment for monies due for a provident fund for our 1 x employee, R. Scholtz.

I want to make this matter very clear.  On our entering the Bargaining Council I have phoned and spoken to your representative Me. Phumzile Maseko.  I was clearly being told that if a employees does have an alternative provident fund we have to provide all the proof of this fund and then is not compulsory for the employee to join your fund.

On precisely that information the employer and employee has come to an agreement to provide a Medical Aid for the employee in place of the provident fund.  We have entered in a membership with Fed Health for Ds. Ampie Recardo Scholtz.  Full details was faxed and forwarded by hand to the Bargaining Council along with our first return to proof that Ds. Scholtz do have a provident fund with the NG Kerk and his congregation.  Based on that information that I have also confirmed with Mr. Eddie Bisschoff
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did we enter into the additional expenses added to the gross cost of Ds. Ampie Scholtz.  A much needed Medical Aid was provided to his family.  We refuse to be cheated by the Bargaining Council to enter Ds. A.R. in a Medical Aid and then change the entire matter to force us to provide on top of the Medical Aid the second provident fund for the employee.

Representatives of the Bargaining Council should be professional and not mislead employers by making statements that is now being withdrawal.  Who will now bear the cost of the monthly premium for Fed Health?

SIGNED”

On behalf of Council appeared Mr. Charles Beckenstrater, an Attorney of the firm,  Moodie and Robertson, who argued strongly against the application on the basis that:-

1. This Applicant had been registered for a number of years with Council and complied with the other clauses of the Main Collective Agreement.

2. The employee, A.R. Scholtz is bound to belong to the Provident Fund of Council.                                                                            

3. Council, on a recent assessment of its members, had found that the Applicant was not complying with the Provident Fund Agreement of Council and had immediately notified 

5

the Applicant of its failure in this regard and followed this notification letter up with a second letter, both of which were ignored.

4. It is to be noted that the Applicant does not fall under any of the exclusions to the Provident Fund Agreement.

5. The fact that Council, for purposes of administration convenience, did not compel the Applicant to comply earlier, cannot to held to be Council’s consent to such non-compliance for life.

6. The essential inescapable fact is that the Applicant is an active member of Council and the fact that it has complied with the other Clauses of the Main Collective Agreement, to date, is indicative of its knowledge of the Provident Fund Agreement of Council.

It is unfortunate that at the time of the hearing of this matter, that the Provident Fund Administrator of Council, Mr. Bopape was not present to present his view on this matter.

In the light of this aspect of the evidence before the Exemptions Body, the following order is made:-

1. The Applicant is to be afforded a second opportunity to appear before the Exemptions Body, when the matter is next heard.  Its Insurance Consultant is also invited.

6

2. Council is to forward its standard written objections to applications of this sort to the Applicant so as to appraise it of its opposition, so that it can prepare adequately for its appearance before the Exemptions Body.

3. The application is postponed sine die.

DATED THE 4TH  OF DECEMBER 2007.              

______________________



________________           

ADV. R. RAWAT





MR. Y. NAGDEE 
                        

CHAIRPERSON OF THE



I agree”                    
      

EXEMPTIONS BODY






To date, Mr. Bopape and the Applicant have not complied with the ruling of the 4th of December 2007.

In the premises, the following order is made:-

1.
Mr. Bopape is to investigate the Applicant’s history in so as its Provident Fund association related to this application.  He is to, in writing, report to the Exemptions Body before the meeting as which this matter is to be set down again is held.  He is to, also provide the Applicant with a copy of his report and the Applicant can reply thereto.

2.
The Applicant is afforded a further and final opportunity to supplement its applications.

3. The Applicant is to appear in person at the meeting at which the applications are heard.

Dated the        of March 2008 at Braamfontein, Johannesburg.

_______________




______________

ADV. R. RAWAT  




MR. Y. NAGDEE

Chairperson of the




I agree

Exemptions Body

