IN THE EXEMPTION APPLICATION OF:-

R.J. SHIPPING                                




   Applicant

and

NATIONAL BARGAINING COUNCIL FOR THE

ROAD FREIGHT INDUSTRY (Council)



        Respondent 

_____________________________________________________________

R U L I N G              

_____________________________________________________________

This matter appeared on the agenda of the Exemptions Body meeting of the 17th March 2008.

Present on this day were:-                        

1.
Adv. R. Rawat
   -
Chairperson of the Exemptions Body

2.
Mr. Y. Nagdee        -    
Members of the Exemptions Body

3.
Mr. T. Short

Road Freight Employers Association

4.
Mr. G. van Niekerk
(RFEA)

5.
Mr. J. Gamede         
South African Transport & Allied Workers

6.
Mr. A. Ramakgolo        
Union (SATAWU)


7.
Mr. A. Sizani
    -
Professional Transport Workers Union







(PTWU)

8.
Mr. P. Mndaweni

National Bargaining Council for the


9.
Mr. R. Oock         
Road Freight Industry (Council)

A ruling was issued by the Exemptions Body on the 5th of April 2007 which reads:-                            
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“IN THE EXEMPTION APPLICATION OF:-

R.J. SHIPPING (PTY) LTD.





   Applicant

and

NATIONAL BARGAINING COUNCIL FOR THE

ROAD FREIGHT INDUSTRY
 


        Respondent

________________________________________________________

R U L I N G     

________________________________________________________

This matter was placed on the roll of the Exemptions Body of the National Bargaining Council for the Road Freight Industry (Council) on the 26th March 2007.

Present on this day were:-

 
1.    Adv. R. Rawat
 - 
Chairperson of the Exemptions Body

   
2.    Mr. P. Nkaiseng

Members of the Exemptions Body

   
3.    Mr. Y. Nagdee


                               

   
4.    Ms. E. Fourie

Motor Transport Workers Union

   
5.    Mr. S. Mabaso

(MTWU)

   
6.    Mr. J. Nkobeni
 - 
South African Transport & Allied







Workers Union (SATAWU)

   
7.    Mr. T. Short


Road Freight Employers Association

   
8.    Mr. G. van Niekerk
(RFEA)

   
9.    Mr. P. Mndaweni

National Bargaining Council for the 

 
10.  Mr. N. v/d Struys 

Road Freight Industry (NBCRFI)

There was no appearance for Applicant.

The application was for exemption from the stipulations of the Main Collective Agreement in regard to overtime work and Sunday work pay rates and to pay a rate of 1.3 for overtime work and 1.5 for Sunday work.
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The nature of the application is described as:-


“Exemption of overtime and Sunday rate.

We wish to apply for exemption to pay our drivers and general workers a rate of 1.3 for overtime and rate of 1.5 for Sunday.

Our reasons stated hereunder:-

1) The services that we offer in our transport industry is mainly port related work – uplifting import and export cargo – i.e. from harbour to client and client to harbour.

2) Daily we encounter various adverse situations in the harbour area.

2.1 Long delays – our trucks standing for many hours in the long queues to go into Durban terminal to collect full containers and also to deliver full containers for export.

2.2 The maximum outturn on our trucks is not attained. EQ:  A truck should be doing 3 to 4 loads a day in order to gain revenue; however the truck only does 1 to 2 loads, resulting in loss of revenue.

2.3 We considered implementing drivers to work on compressed hours; however we felt that this will not be viable, as more drivers would be employed and they will not be working a full week.
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3) Competition in the Port Related Transport Industry is too high.  There are many small transporters that operate by servicing their clients at a very low rate.  However, the average transporters like us are suffering, as we also have to keep our rates to a minimum in order to secure business for many years.  We are unable to increase our transport rates as clients are not willing to pay higher rates if they can get lower rates elsewhere.

4) Operating costs have increased considerably.  We have been absorbing these costs as our rates maintained the same for many years.”

In addition, the Applicant states that:-

“At the time of employment the employees agree on the rate of overtime and Sunday rate.  They are pleased to work at these rates.  Rules, regulations, terms and conditions are agreed upon prior to employment.”

In addition, attached to the application for exemption was copies of a memorandum which reads:-


“MEMORANDUM


FROM:

DIRECTORS





R.J. SHIPPING (PTY) LTD.


DATE:

29/08/2005


SUBJECT:

OVERTIME PAYMENT
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Dear Sir

We hereby confirm in writing our verbal agreement with yourselves on the following:-

1) Overtime from Monday to Saturday is basic plus 1.3%.

2) Overtime for Sunday 1.5%.

Please acknowledge receipt of this memo by signing and returning copy of this letter.


Thanking you.


Yours faithfully


R.J. Shipping (Pty) Ltd.


Witness:

1) ___________________





2) ___________________


General Worker:  ________________________”

In the light of the aforesaid, the Applicant is requested to amplify its application and forward the following to the Exemptions Body:-

1. Copies of Contracts of Employment of all staff members.

2. Pay slips of Employees.
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3. The last audited annual financial statement.

4. State the number of vehicles and staff and their positions at time of commencement of business.

5. Provide proof of consultations with staff.

The Applicant is also advised to attend in person at the meeting at which this matter is to be considered.

DATED THE 5TH DAY OF APRIL 2007.

____________________    ______________
  _______________

ADV. R. RAWAT

       MR. Y. NAGDEE
  MR. P. NKAISENG

CHAIRPERSON OF THE    I Agree 

  I Agree”

EXEMPTIONS BODY

Mr. P. Mndaweni informed the Exemptions Body that all the information requested in the aforementioned decision was now forwarded to the Exemptions Body.

However, in the light of the volume of the documents and the intricacy of its contents which require careful consideration and discussion by the Exemptions Body, the Applicant is informed that the Exemptions Body was unable to attend to this consideration due to the above reasons as well as the awkward time of year (March/April holidays).

In the premises, the Exemptions Body undertakes to attend to this application as soon as the holiday period is over.

Dated the        of March 2008 at Braamfontein, Johannesburg.

_______________




______________

ADV. R. RAWAT  




MR. Y. NAGDEE

Chairperson of the




I agree

Exemptions Body

