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DETAILS OF HEARING AND REPRESENTATION
[1]
This matter was heard on the 21st June 2013 at 13h00 at the offices of the Council in Tshwane. The applicant, Joseph Samuel Monnana appeared in person. D.J.H. Hattingh an official of SAUEO, represented the respondent company. 
ISSUE TO BE DECIDED
[2]
I had to determine whether the dismissal of the applicant by the respondent was both substantively and procedurally fair in accordance with section 188 of the Labour Relations Act 66 of 1995.  
SURVEY OF EVIDENCE AND ARGUMENT

THE RESPONDENT’S CASE
 [3]
Diedericks Johannes Hendrik Hattingh testified briefly that he chaired the disciplinary hearing of the applicant and that the hearing took place on the 13th September 2012 at 14h00. Josiah Tlou represented the applicant. The applicant had been on leave for a number of days and he was scheduled to resume work on the 9th September 2012.  When he got to work he refused to drive a truck to Afrox in Cape Town. His truck was fully loaded. When he was asked why he was refusing he said that the truck was hurting him. His refusal meant that the respondent had to reschedule their work arrangements. Uncontested evidence before him was that the truck was serviced on the 8th September 2012. 
[4]
A month prior to the incident the applicant had not driven the truck and his excuse that the brakes were not functioning well was far-fetched. Again, even on the 9th September 2012 he did not check the brakes. The reason he refused to drive the truck was that it was not automatic but that it was a four transmission system. Under cross-examination when it was put to him that all he had said was a lie he said that when he gave the applicant an opportunity to explain himself he said that when he drove the truck previously, the gear lever was hard and it hurt him. 

 [5]
Cornelius Simon Diedericks testified briefly that he works as the transport manager for the respondent and that on the day of the incident the applicant told him that he was not going to drive the truck to Cape Town because it was hurting him. He therefore had to re-route another driver and as a result of that they lost the Afrox contract. He felt disappointed when the applicant told him that he was not going to drive to Cape Town because the Afrox contract was fragile and they were not supposed to put a foot wrong. Prior to the 9th September 2012, the applicant had not driven the truck for some weeks and the one he refused to drive was a manual. Before that he was driving an automatic truck. The applicant was represented during the hearing. 

THE APPLICANTS’ CASE 
[6]
Joseph Samuel Monnana testified that the truck had problem with its brakes. The issue of the brakes was not something new to the respondent. The truck had been taken for tests several times and it failed because of the brakes. When he drove it to Durban and Bleskop he went to the weighbridge and the traffic police observed that the brakes were not in good condition. Upon testing it they found that it only braked with one front wheel. At the back only one diff was working. They issued him with a R4000 traffic fine.  After this the mechanic tested it and it failed three times.   
[7]
He took the truck to Durban and he was involved in an accident after the brakes had failed and the truck rolled over. At the time of filling in the insurance documents he told the respondent that he was going to explain to the insurance people that the brakes were not functioning well but instead he was issued with a warning for not having worn the safety belt. He then worked with the truck until he refused to drive it. He sought reinstatement for being unfairly dismissed. Under cross-examination he did concede that before he refused to drive the truck, somebody else was driving it. When he was asked whether he knew about the work done on the truck he said that he did not know because he was not there when they worked on it. 

[8]
It was put to him that the truck was in good condition and he said that he remembered that the mechanic did change the head of the truck. When he was asked whether he had tested the truck before he refused to drive it, he said that he did not get into the truck because he knew it.   
ANALYSIS OF EVIDENCE AND ARGUMENT
[9]
The applicant was dismissed pursuant to a disciplinary inquiry which found him guilty of refusing to carry out a lawful instruction. The case centred on the applicant’s refusal to drive the truck to Durban. His excuse was that the brakes were not functioning properly as it had failed the tests on numerous occasions. However, evidence before me, which had not been challenged, is that the truck was serviced whilst the applicant was on leave prior to the 9th September 2013. Again, it has been said that the applicant had not driven the truck a few weeks before he refused to drive it to Cape Town. It could well be that the truck had problems with the brakes as the applicant’s evidence regarding the traffic police and the ticket had not been rebutted by the respondent. 
[10]
The respondent’s evidence that the truck was serviced and had no problems had not been challenged by the applicant. I have to accept it in the absence of any other view to the contrary. It would have been prudent for the applicant, before refusing to drive to Cape Town, to have checked the truck himself to establish whether the problems with the brakes still existed. He did not do so. He bluntly refused.  
[11]
Insofar as the instruction was concerned, it is abundantly clear that the applicant had refused to carry it out and the reasons for that are implausible. The applicant should have checked the brakes first other than merely refusing to carry out the instruction. The other thing he seemed not have been aware of is that the truck was recently serviced.  
[12]
The evidence has shown that there was a disciplinary hearing and that the applicant was represented by Josiah Tlou. I have not found anything untoward with the procedure followed. Consequently, I find that the dismissal of the applicant was procedurally fair.
[13]
In the circumstances, my finding is therefore that the dismissal of the applicant was both procedurally and substantively fair.    
AWARD
I therefore make the following award;
[14] 
That the dismissal of the applicant was both substantively and procedurally fair.
[15]
The applicant’s case is dismissed. 
[16]
I make no order to costs 
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