	[image: image1.jpg]L
NBCRFLI

National Bargaining Council for the Road Freight and Logistics Industry

Your Road Freight Partner.




	Private Bag X69, Braamfontein, 2017

29 de Korte Street, Braamfontein,

2001,  

Tel: (011) 703-7000, Fax: (011) 403-7891 / 403-4379




                                                                      Case Number: RFBC20757
In the matter between:

SABAWO obo Dingaan Banda
Union/Employee party
and

Pro Line Trading 52 (Pty) Ltd

Employer party

Union/Employee’s representative: Mr Sipho Nyawuza
Union/Employee’s address: P.O Box 2499, Vereeniging, 1930

Telephone: 016 422 5348            Fax: 016 455 1310
Employer’s representative: Mr T Moloi
Employer’s address: P.O Box 3853, Dainfern, 2055

Telephone: 011 469 9269

Fax: 011 469 0850
Details of hearing and representation
1. The arbitration was heard over two days i.e. the 20/11/12 and the 24/06/13 at the premises of the bargaining council at 29 De Korte Street in Johannesburg. The applicant was represented by Mr Sipho Nyawuza while the respondent was represented by Mr T Moloi from Afrikaanse Handels Instituut (AHI). The proceedings were both manually and digitally recorded. A bundle was also submitted and referred to during the arbitration.

2. Background to the dispute

1. The matter was referred as an alleged unfair dismissal dispute for misconduct. In opening Mr Moloi of the respondent submitted that the applicant was charged with four charges, to wit, 1. Reckless/negligent driving,  
2. Causing unnecessary expenditure (Damaging Bricks), 
3. Failure to follow standing orders & procedures, 
4. Failure to act in good faith and in the best interest of the employer. The financial loss of the damaged truck was R37 000-00. The client could not receive the bricks on that day the 28/02/12 and the client was lost.

3. The applicant was employed on the 23/01/12 and dismissed on the 13/03/12. The disciplinary hearing was held on the 12/03/12. It was the employer’s case that the dismissal was substantively and procedurally fair. Mr Nyawuza of the applicant submitted that the applicant on the 28/02/12 was instructed to deliver bricks at 05h00 am to a client. The applicant was not sure of his destination and went past his turn off. He then made a U-Turn and the bricks were shaken but did not fall off from the truck.

4. The bricks were collected and the delivery was made before 17h00. The applicant continued working with the same truck up until he was summoned to a disciplinary hearing. The applicant was not dismissed for gross negligence but for making a U-Turn which did not appear on the charge sheet. The charge was not put to the applicant and he did not have the opportunity to prepare for it. The applicant was a shop steward and the union was not notified of the impending disciplinary hearing against him. He earned a monthly salary of R6000-15. His dismissal was unfair both substantively and procedurally.
Issue to be decided
5. Whether the dismissal of the applicant was substantively and procedurally fair.

Survey  of evidence and argument
6. The respondent’s first and only witness was Mr Ruhan Pretorious. He testified under oath that the applicant was less than two months in the company. He was a code 14 driver and there was no recognized union in the company. On the 28/02/13 he was asked to deliver bricks at 05h00 am. The applicant had called him at 5h45 and told him that he had made a U-Turn on Jan Smuts Avenue and the bricks fell. He then sent out a mechanic with some guys to see what happened and pick up the bricks.

7. The applicant went up Jan Smuts and U-Turned at Valley Road. The truck went over the pavement and returned to Eton Road. Johan Berkowits, the mechanic said the truck went over the pavement and bumped a sign board on the road. The left side head lamp was damaged and the left side was damaged. At 10h01 he started from where he stopped. Bricks had to be removed from the road before loading. Bricks were not delivered at the client’s and a full load was lost.

8. The applicant’s version under oath was that he was supposed to deliver bricks at Medi Clinic at Eton Road at 05h00 in the morning. As he was driving north along Jan Smuts Avenue he passed Eton Road and then made a U-Turn at the next junction. The truck was big and had a trailer. The bricks shook and he needed help to repack them. The truck was next to an information pole because he had to keep as far left as possible. He then made a call back to Ruan who in turn phoned him. 

9. He then told Ruan that he needed help. Ruan sent a mechanic Mr J Berkowitz. The net was removed and the bricks were repacked. The assistants from the office went back after repacking and he proceeded to deliver the bricks. It was by then late and he went to the company to load the following day’s load. He used the truck until another driver came and Ruan said that he should be given the truck. He then gave him the truck and clocked out. He worked for the whole week with the truck and it was taken around March.

10. He was then charged and he phoned the union and asked if they knew that he was being charged and they said no. Ruan said that he was going ahead with the hearing and that it was not his place to inform the union. He attended the meeting with Lefu Paso who was with him for support. He explained his situation. It was not the first time that the bricks shook on the truck. Nobody has ever been disciplined for the shaking of the bricks. There were no other discussions about other charges. The outcome was on page 11 of the bundle. There also was nothing wrong with his U-Turn. 
Analysis of evidence and argument
11. The respondent has made various allegations against the applicant. It was therefore its duty to prove on a balance of probability that the applicant has indeed caused these infractions. The CCMA guidelines for misconduct arbitrations require that the rule ought to be known to the applicant and that the applicant has violated the said rule. It was the applicant’s testimony that there was no prohibiting sign or that in terms of the Road Traffic Ordinance he was prohibited from making a U-Turn at the spot in question. It was the applicant’s word against Mr Moloi’s. No specific version was put to him save to say that the truck was too big to make a U-Turn there, an assertion he denied.

12. The entire case revolved around the U-Turn which the employer saw as gross negligence while the applicant indicated that it was possible to U-Turn at that point. The employer’s justification was that the truck got damaged, the employer incurred unnecessary costs. With regard to costs the respondent relied on the quotations that were in the bundle. These negated Ruan’s testimony that the respondent did not pay anything for the damage. These quotations did not constitute proof that there was payment for any damage. It is my view that if there was, it should have been part of the bundle.

13. Furthermore, much was made about the sign that the was allegedly hit by truck. The applicant’s version was that it was tilted while the respondent indicated it was knocked down. It was up to the respondent to demonstrate to me that it was hit down during the U-Turn. The applicant’s explanation was that he had to keep as far left as possible when they were repacking the bricks. I do not believe that the respondent has proven this aspect of the charge to the arbitration.

14. With regard to the outcome of the hearing, nothing was said about the other charges i.e. failure to follow standing orders and failure to act in good faith. I am therefore not sure why these charges were proffered against the applicant. It demonstrates a desperate attempt to pin the applicant down in order to have him dismissed. Gross negligence is the failure to do one’s work with due diligence. In this case, there was no proof that the client did not receive the bricks and there was no proof of the costs incurred. Neither was there proof of damage to the truck. Procedurally, the respondent has tacitly recognized that the applicant was a shopsteward although he was not elected. It made him a worker representative and interacted with him as if he had been elected. It would only be fair to have informed the union. However, I do not fault the respondent for not informing the union. The applicant was not a shopsteward as envisaged by the LRA.   
Award

1. The dismissal of the applicant was therefore substantively unfair but procedurally fair.

2. I therefore order the respondent Pro Line Trading 52 (Pty) Ltd to reinstate the applicant Dingaan Banda to his original position as if a dismissal has not occurred. Furthermore, the respondent must pay the applicant 3 months salary which represents the time frames from conciliation to arbitration. Extra delays were caused by council and not the respondent. (R6000-15 p/m X 3 months = R18 000-45)

3. The applicant must report for duty on the 15 July 2013.

4. No order as to costs is made.
Signed and dated at Johannesburg on 04 July 2013.
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_______________________________
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