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In the matter between:

JAMES MAROBE







Union /Employee party

And

UTI AUTOMOTIVE





                                 Employer Party

ARBITRATION AWARD
Case number:
RFBC22888

Union/Employee’s Representative:  SELF

Union/Employee’s Address:            95-20TH AVENUE



                               AEXANDRA



                               2090


Telephone:  0721301738


Fax: 



Employer’s Representative:
MR HERBST

Employer’s Address:

20 LOPER STREET






SPARTAN


Telephone:  (011) 387-0900
Fax: (086) 2151475

DETAILS OF HEARING AND REPRESENTATION

Commissioner Mbelengwa issued a Certificate of Outcome on the 1st November 2012 certifying that the dispute between James Marobe (“the Employee”) and UTI Automotive (“the Employer”) remains unresolved.  The Employee served and filed his Request for Arbitration on the 2nd November 2012.

 The matter was scheduled for arbitration on the 3rd December 2012. Both parties were present at the arbitration hearing. The Employee was not represented, and the Employer was represented by Mr Herbst, transport manager. The matter was finalised on the 3rd December 2012 and this award is due on the 17th December 2012.

ISSUE IN DISPUTE

The Employee’s dismissal was not disputed. The fairness of the procedure followed was also not placed in dispute. Therefore, it remains to be determined whether the Employee was dismissed for a fair reason, and the necessary relief, if applicable. 

BACKGROUND TO THE DISPUTE

The parties agreed that the Employee was employed as a driver on the 2nd October 2002. He was earning a salary of R750.00 per week at the time of his dismissal. He was dismissed on the 2nd October 2012 after he was found guilty of Breach of the Company’s Code of Conduct –Failing to comply with the procedures and practices of the company and permitting any unauthorised person in a company vehicle or accessory thereto.  The Employee attended the disciplinary hearing on the 26th September 2012.  The Employee is not contesting the fairness of the procedure followed by the Employer. He is seeking reinstatement. 
SUMMARY OF EVIDENCE AND ARGUMENTS

EMPLOYER

The Employer relied on the testimony of Mr Chriestoff Jansen, as well as documentary evidence (Bundle A), which included minutes of the disciplinary hearing, the notice to attend the disciplinary hearing, the Employer’s Disciplinary Code, the Employer’s Standard Operating Procedures and various warnings and counselling sessions with the Employee.  The Employee was allowed time to peruse the documents before the commencement of the Employer’s evidence-in-chief and he did not place any of the documents tendered in dispute. 

Mr Chriestoff Jansen, site manager for VW Distribution Centre, testified under oath that he was in the warehouse on the 24th August 2012 when he glanced out of the warehouse window and noticed one of the vehicles, a crafter, leaving the premises.  The vehicle was at the exit security gate.  This was at around 15:00. This was abnormal as their vehicles usually start returning to the yard by 15:00.  It is abnormal for vehicles to leave the yard at 15:00 as they usually leave for deliveries at 12:00 and start returning at 15:00. He then saw another driver, Thulani, jump into the passenger side of this vehicle with his lunchbox in his hand.  The vehicle then drove out of the yard and turned right into the street.  He then went to see the supervisor because he would have signed the slip for the vehicle.  Tebogo, the supervisor, advised him that the vehicle had come from Spartan to drop off payslips and that the Employee was driving that vehicle.  The Employee was well known at that office.  He tried to telephone Thulani but he did not answer his telephone. Thulani was only meant to knock off work at 17:00 but he left the premises with the Employee at 15:00.  He telephoned Thulani twice but he did not answer his phone. He then telephoned Matt Herbst, the transport manager, and advised him of what had transpired. He asked Herbst to ask the Employee for Thulani’s whereabouts as Thulani was last seen driving off with the Employee.  It was clear that Thulani did not intend returning to work that day because he left with his lunchbox and he did not answer his calls.  Petros, the security at the gate, confirmed that the Employee was driving the crafter. He submitted a statement for the hearing as well confirming that Thulani got into the vehicle, that the Employee was driving and the Employee left with Thulani in the car.

He stated under cross-examination that he did not see the Employee drive the car that day. He looked out of the window and only saw the back of the car. It was impossible to see the driver of the car. 

EMPLOYEE

The Employee testified under oath that on the 24th August 2012 his supervisor sent him to the VW Distribution Centre to fetch payslips.  He fetched the payslips and left the office. Thulani came out of the office, opened his car door and jumped into the passenger seat. He told him that he was going to Spartan and he knew he was going to Spartan as well. He told Thulani that he was not allowed to give him a lift because the rules of the company prevented him from doing that.  Thulani got out of the car at the corner of the street. He proceeded to Spartan alone.  Herbst telephoned him while he was on the freeway and asked him why he had a passenger in his car.  He told Herbst that he was alone in the car.  Herbst told him that it was fine and did not speak to him about this incident again. 

He stated under cross-examination that he told Thulani that he was not allowed to give him a lift because he was not allowed to give anyone a lift in his vehicle. He told Thulani that he was not allowed in the vehicle when he jumped into the car.  The boom gate was already open so he drove out.  He was on his way out when Thulani jumped into his car. He did not take Thulani to Tembisa and he got off at the corner of the street. He did not tell Thulani of his hearing.  He could not bring Thulani as a witness because he is not in possession of his telephone number. [The Employee did not respond to questions that his vehicle was stationary when Thulani go into the car and that he told the chairperson that he was carrying an unauthorized passenger]

ANALYSIS OF EVIDENCE AND ARGUMENTS

As it was not disputed that the Employee was dismissed, the Employer therefore bears the onus in terms of section 192(2) of the Labour Relations Act, 66 of 1995 (“the Act”) to show that the Employee was fairly dismissed.  The Employer must therefore show, on a balance of probabilities that the Employee was dismissed for a fair reason relating to his conduct, and that this dismissal was effected in accordance with a fair procedure. I have considered the evidence and arguments before and have come to the following conclusion.

The Employee was charged as follows:

“1.
Breach of the Company’s code of conduct-1.5 Failure to comply with the procedures and practices of the company.  This refers to both formal written procedures as well as practices that are not formally set down, but accepted generally in the organisation.


AND

2. Breach of the company code of conduct – 1.7 Permitting any unauthorized person in a company vehicle or accessory thereto.

In that on the 24th August 2012 you were sent to collect company payslips from VW site in Centurion Pretoria. On the said date at approximately 15:00 you left the site.  Upon leaving the site, you loaded an unauthorised passenger by the name of Thulani Khubeka who is a VW site driver working for Kelly Labour Brokers. 

You had no permission for this driver to be in your vehicle at this time from any senior manager/director of UTI.  You furthermore, drove off with the said passenger in the company vehicle, upon enquiry on this from Matt Herbst- transport manager, you vehemently refused this fact.”

The Employee conceded that Thulani was in his vehicle at 15:00 on the 24th August 2012 and he left the premises with Thulani in his vehicle.  The Employer established that the Employee did not have permission for Thulani to be in the vehicle at the time. Jansen uncontested evidence that Thulani left the premises without permission and that he was required to be on duty till 17:00.  Clause 1.10 of the Standard Operating Procedures states clearly that no passengers may accompany any drivers in the Employer’s vehicles without the authority of the senior manager.  In terms of the Employer’s Disciplinary code, this offence is a dismissable offence. The Employee also received a written warning on the 20th February 2012 for a similar offence. The Employee was clearly aware that carrying an unauthorised passenger was a serious offence and was not allowed by the Employer. While he argued that Thulani got off the vehicle once he left the premises, there is no other evidence corroborating this version.  He testified that he did not inform Thulani of the hearing and his reluctance to bring Thulani to confirm his statement must be interpreted in negatively.  If Thulani did disembark once they left the premises, the Employee would have attempted to secure Thulani as a witness in this hearing to show that he was not guilty of the charge against him. The Employer’s version is the more probable version that the Employee transported Thulani to his destination.  The Employee confirmed that Thulani needed a lift to Spartan. I am satisfied that the evidence shows that the Employee is guilty of the charge against him.  This is a serious offence and I am satisfied that dismissal is the appropriate sanction.  The Employer has shown that the Employee was dismissed for a fair reason. 

AWARD

The Employee was dismissed for a fair reason. This application is dismissed.

SIGNED AND DATED AT  BRAAMFONTEIN ON THIS THE 4th DAY OF DECEMBER 2012.
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