	[image: image1.png]National

Bargaining Council
for the

Road Freight Industry



                                          
	            ARBITRATION
AWARD


Arbitrator:
A E ANDREWS


Case Reference No.:
WCRFBC 21543


                       Date of award:  9 October 2012

	
	


In the arbitration between:

SIPHO MILA                                                                   
Union/Employee party

and

INTERWASTE  Pty Ltd

Employer party

Union/Employee’s representative:  Unrepresented

Union/Employee’s address:


No.44386Hluthacrescent
Makhaza
Khayelitsha
7784
Telephone:
                           

 Fax:

Employer’s representative:       Mr Stassen

Employer’s address: No. 06 Montreal Street, Airport industria 


Telephone:
 021 386 7956 / 083 255 3298
 Fax:  
021 386 3871 / 086 504 0837
DETAILS OF HEARING AND REPRESENTATION:

The employee was unrepresented. The employer was represented by Mr Stassen.  The hearing took place at the Bargaining Council offices in Parow, Cape Town

ISSUE IN DISPUTE:

The issue to be decided was whether the employee was unfairly dismissed.   

BACKGROUND OF THE DISPUTE:

1. The employer called  four  witnesses and the employee called three witnesses including testifying himself.

2. The following facts are common cause.  The employee was employed as a controller of transport routes and has nine years of unblemished service in the employer’s company prior to his dismissal.   He was suspended on full pay after  incidents  that took place on  4th and 5th May 2012 .  He was earning a basic wage of R8063 per month and also worked overtime.

The charges against him were stated as follows:

a) “Dishonesty -  unauthorized removal of company property in that you took special waste from the company’s premises on Saturday 5th May 2012;

b) gross misconduct – by not reporting the unauthorized removal of special waste by a subordinate to your direct line manager with reference to F Ndzila who removed and transported the special waste on Friday 4th May 2012;

c) gross misconduct – by bringing the company’s name into disrepute as a result of you being knowledgeable that no waste of the company’s clients are allowed to be taken by yourself on Saturday 5th  May 2012.  This is a health and safety risk to the company and the waste must be safely disposed of by the company.”  

3. A disciplinary enquiry ensued on 15th May 2012 and he was found guilty of the first and second charges  by an independent chairperson  flown down for the hearing from Johannesburg and was dismissed on 28th May 2012. 

4. On 4th May the employee’s vehicle was towed out of the premises at his request by a “bakkie” otherwise known as a light delivery truck, belonging to a fellow employee Mr Ndzila, after several members of staff had unsuccessfully tried to get it started.   The next day was a Saturday.  The employee came to the employer’s premises and drove the same truck out of the premises.   On both occasions the truck was carrying certain goods.  

5. What is in dispute is the  nature of the goods that were on the truck and whether the employee was entitled to remove them.    The employer claimed that the goods were on both occasions special waste that the employee was not entitled to remove.  The employee claimed that the waste was scrap wood and that the employer permitted its employees to remove.  The employee was dismissed and challenges the lawfulness of the dismissal.

6. The following is a summary of the evidence adduced in the arbitration.  Not all of the evidence is recorded in this award but all the evidence adduced has been considered.

SURVEY OF ARGUMENTS & EVIDENCE:
EMPLOYER’s EVIDENCE
Ms Beverley BARDALO

7. The witness testified that on the evening of 4th May 2012 she was working late at the employer’s premises and was on her way down the stairs to the next office when she observed  a number of employees busy working under the bonnet of the employee’s car, which they seemed to be fixing.   The car was in the middle of the area where the bins were located.   Then a man appeared and shouted at the employees and then she saw a truck behind the employee’s car with goods in the back of it.  It was not normal to have unbranded vehicles in the yard between the bins, and it was late to have so many people still on site.  It was about 6pm but it was not yet dark.  She observed that on truck there was  red and clear packaging.  It resembled the packaging for Rainbow Chickens which had been a client of the employer.  She did not see pallets.  She tried to get a closer look but by the time she came out of the “sky”  office the truck was gone.   She did not know what the people were doing with the truck.  She stated that she thought there was something “a little bit suspicious” going on.  She moved towards the control room as there is always someone in that room but she did not tell them, or report the matter until the next Monday.  She stated that she did not tell the controller as she felt threatened as she was the only woman on site at the time. She then stated “I think it was that”.

8. When asked whether she knew that the truck takes waste pallets with the permission of the transport manager Mr Schietekat, she stated that she was not aware of this.   She confirmed that the truck was kept in the yard every day but not in the area she was referring to which was near the bins where waste is kept.  

Mr Sherwin CALLAGHAN

9. The witness had assisted the employee on the evening of 4th May to repair his car as it would not start.   The employee’s vehicle was towed into the central yard and a truck was then organized to tow the vehicle to his home.   He then departed and left his fellow employees to organize to tow the vehicle out.  As he was walking past the truck he noticed red and white packets on it but did not take note of the goods as it was past “chaila time” ie the time when his work shift ends.  He could not say exactly what was on the back of the vehicle.  

10. The next day he came in late and  he saw the same truck parked at work and it had dog pellets on the back of it.   He did not see any wooden pallets on the vehicle underneath the packaging.   He did nothing about what he has seen, but simply continued working.  He could not explain how the vehicle had passed the employer’s twenty four hour gate security without being checked for removal of goods.  He suggested that the security guards should answer for this.

Mr Julian SCHIETEKAT

11. The witness is the operations manager at the employer. He had commenced working for the employer about a month before the incident that gave rise to the dismissal.  He denied that the employees were given permission to remove broken wooden pallets from the site or that he had been approached at the time of the incident to give such permission.  Under cross examination he stated that he had been employed for less than a month when the incident happened and had no knowledge of employees being allowed to remove wood before he was employed.  It might have happened but he had no knowledge of this.   He stated that an employee known as Themba was allowed to take wooden pallets as he has his own business, but this was after the dismissal.

12. He stated that the employer was not allowed to dump waste wooden pallets in “the location” (referring to black residential areas).    His supervisor Alison Norton  had said to the employee that he needed to set up a meeting with community  leaders to clarify an arrangement to dispose of this wood in such  areas, as a way forward.   He had asked him to set up such meetings but the employee had failed to do so.    He did know of a person who could have disposed of the wood in this way but Ms Norton insisted that they should work in conjunction with community leaders.   He viewed the responsibility for this arrangement as residing with the employee who had failed to carry it out.  In the discussions about these matters at the employer he stated that there was not an interpreter present.

 Ms  Alison NORTON

13. The witness initiated disciplinary steps against the employee.  The employee was charged as the employer undertakes to its clients the safe disposal of waste and is governed by legislation which could result in liability for non compliance with systems of correct waste disposal. The witness stated that the employer has a zero tolerance policy for employees taking home waste.  Waste has to be audited even if it is to be recycled.  Regarding the issue of staff taking home wooden waste, she stated that she had had a conversation regarding arrangements to dispose of wooden waste with the  employee but the agreement had never materialized.  No site was ever identified and the company would not put itself at risk of disposing of waste without a “closed loop.”  Safe disposal entailed transferring the waste to a permitted site with certification to the client.  The employer’s site was also a permitted facility.  No staff had permission to take home wooden pallets.  She did not agree with the employee’s version that what had been on the truck on 4th and 5th May was wooden waste.  Mr Piek and Mr Callaghan had reported to her what had happened and stated that the employee and Mr Ndzila were guilty.  Mr Piek was subsequently dismissed as a result of his participation in the alleged misconduct.

EMPLOYEE’S EVIDENCE

Mr Sipho MILA (the employee)

14
The employee testified that on the evening of the 4th May when he was to leave for work he could not start his car and asked Sherwin Callaghan to assist him, but he was unable to get the vehicle to function.  He then asked his fellow worker Ndzila to tow his car home with his truck which is what took place.  He asked Ndzila to help him the next day by towing his car to the mechanic, but the next day Ndzila  contacted him and advised him that he had been called to work and that the employee should come to the workplace to fetch the truck which he then did.

15. When he got to work he arranged to get the truck which was loaded with wooden pallets.   He drove home, took his truck to the mechanic and then drove the vehicle back to work again.  The security was present at the workplace and it was their duty to stop him if he was committing any wrongdoing.  He claimed that Mr Piek who had submitted an affidavit accusing him of theft of waste belonging to the employer had differences with him which he attributed to the fact that Mr Piek, a welder did not like to work under him.  He alleged that Mr Piek had sworn at him and that he had reported the issue to management.  He stated that people had been leaving the premises of the employer with wooden pallets and questioned why the security officials were not being called as witnesses, as they had been present during the alleged transgressions.

Mr Michael NCOTELI

16. The witness testified that he loaded wooden materials onto Ndzila’s truck with the permission of Mr Schietekat.  On the truck there were plastic bags of chippings and some planks.   He stated that the employees had been called together by Schietekat who said that if individual employees wanted to take wood from the site they could do so but the employer’s truck must stop taking wood to the “location” ie black township areas.  Wood waste was the only load on the truck.  He did not testify in the disciplinary enquiry  for the employee but stated that he was not called to do so.

Mr Fundile NDZILA

17. The witness testified that he saw the employee and others trying to get his vehicle started, and he asked him if he could tow his vehicle home.  He pushed the car and then the men tried to tie a tow rope on the vehicle.   While they were busy fixing it he went to fetch wood and wooden pallets   which he asked another employee to bring him and then he towed the employee’s vehicle home. He then went home.  He did not offload the vehicle as he did not think he was going to work the next day, a Saturday.  He was called to work by the controller and went back to work with the load on the back of the vehicle.  Wooden pallets were usually offloaded by the employer in what he referred to as “the location” meaning black residential townships but Schietekat informed the employees that he did not want this to take place in future.  If individuals had transport they could come and taken the wood themselves.  He was of the view that Ms Bardalo was too far from his vehicle to have seen what was on it and if she had seen any wrongdoing he questioned why she had not taken a photograph or called the police or asked the security guards to close the gate.

ARGUMENTS

18. The employer argued that two of the employer’s witnesses had confirmed that no permission had been granted for wooden pallets to be taken by  employees.  Evidence had been led as to the serious consequences of the alleged misconduct.  It was submitted that the evidence demonstrated that the employee was guilty of the offences with which he had been charged, and that the dismissal should be confirmed.

19. The employee argued that the vehicle had been through security that was supposed to search for the unlawful removal of goods.  He stated that Ms Bardalo was not sure of the contents of the packaging on the truck on the night of the 4th May.   For his part he saw nothing but wooden planks.    He knew nothing about dog food being on the vehicle on the Saturday.  He referred to the evidence of Mr Callaghan in this regard who had stated that he saw this product on the vehicle early on Saturday morning, whereas the employee stated that he, however had arrived at work late, at about 9 am.  (This evidence had not however been led by the employee.)  He stated that Piek who was present on the 4th May should have called security if there had been goods unlawfully stored on the truck.  He suspected that Mr Piek wanted his job and that is why he had indicated in a sworn affidavit that the employee was involved in the unlawful removal of goods from the employer.   He stated that Mr Schietekat had permitted the employees to remove scrap wood and only forbad the employer’s trucks from taking wood for scrap to be offloaded in  black residential areas, which had been the practice in the past.  He requested to be reinstated with backpay as he had found himself in financial problems as a result of his dismissal.

      ANALYSIS OF ARGUMENTS & EVIDENCE:

20
The employer’s witness Ms Bardalo seemed hesitant and somewhat unsure of her evidence.  Her testimony to a large extent corroborated  the employee’s version namely that his car was not working, and that it was in the process of being attended to by a number of staff when the truck was seen by her.  She did not see the truck leave the employer’s premises.  She saw what looked like red and clear packaging that resembled that of a client, Rainbow Chickens on the back of the truck but she did not  identify the contents of the packaging. From her evidence it is not possible to determine with any certainty the nature of the goods on the truck (other than it being red and clear plastic packaging), whether it was the property of the employer, and whether it left the premises on the truck.  Although she claimed that she was suspicious of what she had observed she did not report her suspicions to the controller who was present in the control room, and waited till the following Monday before bringing her observations to the attention of the employer.  She seemed uncertain of the reason for not doing so, stating that she was afraid for her safety, as  she was the only  woman on site at 6pm in the evening.  She then qualified this by saying she “I think it was that”. What she had observed was a number of employee’s attempting to fix the employee’s car and some plastic packaging on the back of a truck which was in the vicinity of the car that was being fixed.  She might have had some interest in investigating this further but she tendered insufficient evidence as to the nature of these goods, whether they belonged to the employer and whether they were unlawfully removed from the premises, which would justify the inference that  the employee had removed company property or failed to report the unauthorized removal of special waste.    

21. Mr Callaghan like Ms Bardelo saw packaging on the back of the truck on the 4th May but his evidence was that the packaging was red and white, which differs somewhat from her description of it being red and clear packaging.  He did not identify its contents or that it was the property of the employer nor did he testify that it was removed from the premises by the truck.  He admitted to not taking much note of it.  As to is observations the next day, he testified that he had seen dog pellets on the back of  the truck    He stated that such pellets were brought as waste to the employer’s premises.  He did not report the matter and he did not testify that he witnessed this load of goods being removed from the premises.  He did not indicate that he saw the employee in the vicinity of the truck when the  load of pellets was on it or  that he was connected in any way with the pellets.   He stated that he came to work late.  A sworn statement by him contained included in  the documents presented to the arbitration indicates that he came to work at 7H45.  

22. On the basis of the evidence of these two witnesses  the  employer  failed to prove on the balance of probabilities that the goods on the back of the truck described by the witnesses was company property and  was   removed unlawfully on the 4th and 5th May 2012.  The employer also failed to prove that the employee knew that there were dog pellets that belonged to the employer on the back of the truck owned by Mr Ndzila on the 5th May 2012, or that he was associated with these pellets in any way.

23. The employee admitted to driving the truck loaded with wood out of the employer’s premises which he did not consider to be wrongful.  Given that he went in and out of the premises on three occasions apparently unobstructed by security guards and had no concern about driving the vehicle in and out of the premises with the same load on it suggests that his version is probable. 

24. The Labour Relations Act in Section 7 of Schedule 8: the
Code of Good Practice provides guidelines for determining whether dismissal for misconduct is unfair.  These guidelines require me to consider whether the employee contravened a rule regulating workplace conduct, and if so whether, inter alia, the employee was aware or could reasonably have been expected to have been aware of the rule. The rule must also have been consistently applied and dismissal must be an appropriate sanction for contravention of the rule.

25. Therefore in this matter, if there was a rule that wood was not allowed to be removed from the premises the employer bore the onus of proof that this rule existed and was known to the employee.  The employer’s evidence did not discharge this onus.  Ms Norton merely testified that there was a rule that no waste was permitted to be removed but did not prove on a balance of probabilities that this rule was known to the employee.  In regard to the existence of a hard and fast rule that wood waste was not permitted to be removed the evidence indicates that there may well have been uncertainty as to whether such a rule, if it existed was in operation.  Mr Schietekat stated that he had started working for the company a month before the incident and as far as he knew such a rule existed but matters could have been different before his time at the employer.  The employer had discussed with the employee the possibility of making arrangements for the wood to be donated to residents of local black communities.  A meeting held to discuss this issue with the employee was not translated into Xhosa, the language in which the employee chose to give his evidence in the arbitration.  The possibility cannot be ruled out that these discussions may have created uncertainty as to whether the removal of waste wood by employees was regarded as an offence.   The uncontested evidence of two of the employee’s witnesses was that Mr Schietekat had advised employees that the employer’s trucks were not permitted to take waste wood to be dropped off in black communities, but that he had indicated that employees were allowed to remove waste wood if they had their own transport.

26. In the circumstances the employer did not discharge the onus of proving that there was a rule, and that it was known to the employees, and that the employee breached the rule.   If there was such a rule it is difficult to understand why on four  occasions the vehicle left and returned carrying a load of wood or according to the employer’s version some other waste, without any security checks, and why Ms Bardalo and Mr Callaghan did not immediately react and report the alleged misconduct to the employer.  The security guards were not called to give evidence.  Mr Piek who implicated the employee in an affidavit was not called to give evidence either.  I am reluctant to draw inferences from the untested evidence of a fellow employee. 

27. Finally even if there was a rule that wood was not permitted to be removed from the premises I regard the sanction of dismissal of the employee as excessive given his length of service, the conduct admitted to and his lack of a past disciplinary record.  The employee’s use of the truck by all accounts was necessitated by the breakdown of his vehicle rather than being in any way a deliberate collusion in the conduct of Mr Ndzila.  The sanction of dismissal in these circumstances I regard as unacceptably harsh.

AWARD:

The employee is reinstated in his employment retrospective to the date of his dismissal, which took place on 28th May 2012.  

The following order is therefore made.

a) The employee is to be reinstated in his employment as of the date of this award, with no loss of service benefits, retrospective to the 28th May  2012.

b) The sum payable to the employee in respect of wages for the period between his dismissal and reinstatement is calculated to be the sum of R34 000 and is payable on or before the 16th October 2012. 

Signed and dated at Cape Town this 8th Day of October 2012

Arbitrator:   Angela Andrews
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DETAILS OF HEARING AND REPRESENTATION:

The employee was unrepresented. The employer was represented by Mr Stassen.  The hearing took place at the Bargaining Council offices in Parow, Cape Town

ISSUE IN DISPUTE:

The issue to be decided was whether the employee was unfairly dismissed.   

BACKGROUND OF THE DISPUTE:

14. The employer called  four  witnesses and the employee called three witnesses including testifying himself.

15. The following facts are common cause.  The employee was employed as a controller of transport routes and has nine years of unblemished service in the employer’s company prior to his dismissal.   He was suspended on full pay after  incidents  that took place on  4th and 5th May 2012 .  He was earning a basic wage of R8063 per month and also worked overtime.

The charges against him were stated as follows:

d) “Dishonesty -  unauthorized removal of company property in that you took special waste from the company’s premises on Saturday 5th May 2012;

e) gross misconduct – by not reporting the unauthorized removal of special waste by a subordinate to your direct line manager with reference to F Ndzila who removed and transported the special waste on Friday 4th May 2012;

f) gross misconduct – by bringing the company’s name into disrepute as a result of you being knowledgeable that no waste of the company’s clients are allowed to be taken by yourself on Saturday 5th  May 2012.  This is a health and safety risk to the company and the waste must be safely disposed of by the company.”  

16. A disciplinary enquiry ensued on 15th May 2012 and he was found guilty of the first and second charges  by an independent chairperson  flown down for the hearing from Johannesburg and was dismissed on 28th May 2012. 

17. On 4th May the employee’s vehicle was towed out of the premises at his request by a “bakkie” otherwise known as a light delivery truck, belonging to a fellow employee Mr Ndzila, after several members of staff had unsuccessfully tried to get it started.   The next day was a Saturday.  The employee came to the employer’s premises and drove the same truck out of the premises.   On both occasions the truck was carrying certain goods.  

18. What is in dispute is the  nature of the goods that were on the truck and whether the employee was entitled to remove them.    The employer claimed that the goods were on both occasions special waste that the employee was not entitled to remove.  The employee claimed that the waste was scrap wood and that the employer permitted its employees to remove.  The employee was dismissed and challenges the lawfulness of the dismissal.

19. The following is a summary of the evidence adduced in the arbitration.  Not all of the evidence is recorded in this award but all the evidence adduced has been considered.

SURVEY OF ARGUMENTS & EVIDENCE:
EMPLOYER’s EVIDENCE
Ms Beverley BARDALO

20. The witness testified that on the evening of 4th May 2012 she was working late at the employer’s premises and was on her way down the stairs to the next office when she observed  a number of employees busy working under the bonnet of the employee’s car, which they seemed to be fixing.   The car was in the middle of the area where the bins were located.   Then a man appeared and shouted at the employees and then she saw a truck behind the employee’s car with goods in the back of it.  It was not normal to have unbranded vehicles in the yard between the bins, and it was late to have so many people still on site.  It was about 6pm but it was not yet dark.  She observed that on truck there was  red and clear packaging.  It resembled the packaging for Rainbow Chickens which had been a client of the employer.  She did not see pallets.  She tried to get a closer look but by the time she came out of the “sky”  office the truck was gone.   She did not know what the people were doing with the truck.  She stated that she thought there was something “a little bit suspicious” going on.  She moved towards the control room as there is always someone in that room but she did not tell them, or report the matter until the next Monday.  She stated that she did not tell the controller as she felt threatened as she was the only woman on site at the time. She then stated “I think it was that”.

21. When asked whether she knew that the truck takes waste pallets with the permission of the transport manager Mr Schietekat, she stated that she was not aware of this.   She confirmed that the truck was kept in the yard every day but not in the area she was referring to which was near the bins where waste is kept.  

Mr Sherwin CALLAGHAN

22. The witness had assisted the employee on the evening of 4th May to repair his car as it would not start.   The employee’s vehicle was towed into the central yard and a truck was then organized to tow the vehicle to his home.   He then departed and left his fellow employees to organize to tow the vehicle out.  As he was walking past the truck he noticed red and white packets on it but did not take note of the goods as it was past “chaila time” ie the time when his work shift ends.  He could not say exactly what was on the back of the vehicle.  

23. The next day he came in late and  he saw the same truck parked at work and it had dog pellets on the back of it.   He did not see any wooden pallets on the vehicle underneath the packaging.   He did nothing about what he has seen, but simply continued working.  He could not explain how the vehicle had passed the employer’s twenty four hour gate security without being checked for removal of goods.  He suggested that the security guards should answer for this.

Mr Julian SCHIETEKAT

24. The witness is the operations manager at the employer. He had commenced working for the employer about a month before the incident that gave rise to the dismissal.  He denied that the employees were given permission to remove broken wooden pallets from the site or that he had been approached at the time of the incident to give such permission.  Under cross examination he stated that he had been employed for less than a month when the incident happened and had no knowledge of employees being allowed to remove wood before he was employed.  It might have happened but he had no knowledge of this.   He stated that an employee known as Themba was allowed to take wooden pallets as he has his own business, but this was after the dismissal.

25. He stated that the employer was not allowed to dump waste wooden pallets in “the location” (referring to black residential areas).    His supervisor Alison Norton  had said to the employee that he needed to set up a meeting with community  leaders to clarify an arrangement to dispose of this wood in such  areas, as a way forward.   He had asked him to set up such meetings but the employee had failed to do so.    He did know of a person who could have disposed of the wood in this way but Ms Norton insisted that they should work in conjunction with community leaders.   He viewed the responsibility for this arrangement as residing with the employee who had failed to carry it out.  In the discussions about these matters at the employer he stated that there was not an interpreter present.
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26. The witness initiated disciplinary steps against the employee.  The employee was charged as the employer undertakes to its clients the safe disposal of waste and is governed by legislation which could result in liability for non compliance with systems of correct waste disposal. The witness stated that the employer has a zero tolerance policy for employees taking home waste.  Waste has to be audited even if it is to be recycled.  Regarding the issue of staff taking home wooden waste, she stated that she had had a conversation regarding arrangements to dispose of wooden waste with the  employee but the agreement had never materialized.  No site was ever identified and the company would not put itself at risk of disposing of waste without a “closed loop.”  Safe disposal entailed transferring the waste to a permitted site with certification to the client.  The employer’s site was also a permitted facility.  No staff had permission to take home wooden pallets.  She did not agree with the employee’s version that what had been on the truck on 4th and 5th May was wooden waste.  Mr Piek and Mr Callaghan had reported to her what had happened and stated that the employee and Mr Ndzila were guilty.  Mr Piek was subsequently dismissed as a result of his participation in the alleged misconduct.
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      ANALYSIS OF ARGUMENTS & EVIDENCE:

20
The employer’s witness Ms Bardalo seemed hesitant and somewhat unsure of her evidence.  Her testimony to a large extent corroborated  the employee’s version namely that his car was not working, and that it was in the process of being attended to by a number of staff when the truck was seen by her.  She did not see the truck leave the employer’s premises.  She saw what looked like red and clear packaging that resembled that of a client, Rainbow Chickens on the back of the truck but she did not  identify the contents of the packaging. From her evidence it is not possible to determine with any certainty the nature of the goods on the truck (other than it being red and clear plastic packaging), whether it was the property of the employer, and whether it left the premises on the truck.  Although she claimed that she was suspicious of what she had observed she did not report her suspicions to the controller who was present in the control room, and waited till the following Monday before bringing her observations to the attention of the employer.  She seemed uncertain of the reason for not doing so, stating that she was afraid for her safety, as  she was the only  woman on site at 6pm in the evening.  She then qualified this by saying she “I think it was that”. What she had observed was a number of employee’s attempting to fix the employee’s car and some plastic packaging on the back of a truck which was in the vicinity of the car that was being fixed.  She might have had some interest in investigating this further but she tendered insufficient evidence as to the nature of these goods, whether they belonged to the employer and whether they were unlawfully removed from the premises, which would justify the inference that  the employee had removed company property or failed to report the unauthorized removal of special waste.    

28. Mr Callaghan like Ms Bardelo saw packaging on the back of the truck on the 4th May but his evidence was that the packaging was red and white, which differs somewhat from her description of it being red and clear packaging.  He did not identify its contents or that it was the property of the employer nor did he testify that it was removed from the premises by the truck.  He admitted to not taking much note of it.  As to is observations the next day, he testified that he had seen dog pellets on the back of  the truck    He stated that such pellets were brought as waste to the employer’s premises.  He did not report the matter and he did not testify that he witnessed this load of goods being removed from the premises.  He did not indicate that he saw the employee in the vicinity of the truck when the  load of pellets was on it or  that he was connected in any way with the pellets.   He stated that he came to work late.  A sworn statement by him contained included in  the documents presented to the arbitration indicates that he came to work at 7H45.  

29. On the basis of the evidence of these two witnesses  the  employer  failed to prove on the balance of probabilities that the goods on the back of the truck described by the witnesses was company property and  was   removed unlawfully on the 4th and 5th May 2012.  The employer also failed to prove that the employee knew that there were dog pellets that belonged to the employer on the back of the truck owned by Mr Ndzila on the 5th May 2012, or that he was associated with these pellets in any way.

30. The employee admitted to driving the truck loaded with wood out of the employer’s premises which he did not consider to be wrongful.  Given that he went in and out of the premises on three occasions apparently unobstructed by security guards and had no concern about driving the vehicle in and out of the premises with the same load on it suggests that his version is probable. 

31. The Labour Relations Act in Section 7 of Schedule 8: the
Code of Good Practice provides guidelines for determining whether dismissal for misconduct is unfair.  These guidelines require me to consider whether the employee contravened a rule regulating workplace conduct, and if so whether, inter alia, the employee was aware or could reasonably have been expected to have been aware of the rule. The rule must also have been consistently applied and dismissal must be an appropriate sanction for contravention of the rule.

32. Therefore in this matter, if there was a rule that wood was not allowed to be removed from the premises the employer bore the onus of proof that this rule existed and was known to the employee.  The employer’s evidence did not discharge this onus.  Ms Norton merely testified that there was a rule that no waste was permitted to be removed but did not prove on a balance of probabilities that this rule was known to the employee.  In regard to the existence of a hard and fast rule that wood waste was not permitted to be removed the evidence indicates that there may well have been uncertainty as to whether such a rule, if it existed was in operation.  Mr Schietekat stated that he had started working for the company a month before the incident and as far as he knew such a rule existed but matters could have been different before his time at the employer.  The employer had discussed with the employee the possibility of making arrangements for the wood to be donated to residents of local black communities.  A meeting held to discuss this issue with the employee was not translated into Xhosa, the language in which the employee chose to give his evidence in the arbitration.  The possibility cannot be ruled out that these discussions may have created uncertainty as to whether the removal of waste wood by employees was regarded as an offence.   The uncontested evidence of two of the employee’s witnesses was that Mr Schietekat had advised employees that the employer’s trucks were not permitted to take waste wood to be dropped off in black communities, but that he had indicated that employees were allowed to remove waste wood if they had their own transport.

33. In the circumstances the employer did not discharge the onus of proving that there was a rule, and that it was known to the employees, and that the employee breached the rule.   If there was such a rule it is difficult to understand why on four  occasions the vehicle left and returned carrying a load of wood or according to the employer’s version some other waste, without any security checks, and why Ms Bardalo and Mr Callaghan did not immediately react and report the alleged misconduct to the employer.  The security guards were not called to give evidence.  Mr Piek who implicated the employee in an affidavit was not called to give evidence either.  I am reluctant to draw inferences from the untested evidence of a fellow employee. 

34. Finally even if there was a rule that wood was not permitted to be removed from the premises I regard the sanction of dismissal of the employee as excessive given his length of service, the conduct admitted to and his lack of a past disciplinary record.  The employee’s use of the truck by all accounts was necessitated by the breakdown of his vehicle rather than being in any way a deliberate collusion in the conduct of Mr Ndzila.  The sanction of dismissal in these circumstances I regard as unacceptably harsh.

AWARD:

The employee is reinstated in his employment retrospective to the date of his dismissal, which took place on 28th May 2012.  

The following order is therefore made.

c) The employee is to be reinstated in his employment as of the date of this award, with no loss of service benefits, retrospective to the 28th May  2012.

d) The sum payable to the employee in respect of wages for the period between his dismissal and reinstatement is calculated to be the sum of R34 000 and is payable on or before the 16th October 2012. 

Signed and dated at Cape Town this 8th Day of October 2012

Arbitrator:   Angela Andrews
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