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	Private Bag X69, Braamfontein, 2017

29 de Korte Street, Braamfontein,

2001,  

Tel: (011) 403-9990, Fax: (011) 403-7891 / 403-4379




Case No. GPRFBC 20982
In the matter between:
Dimakatso Surprise Maake                                           Union/Employee party

and

Fast Wing Couriers                                                                    Employer party

Union/Employee’s representative: Unrepresented
Union/Employee’s address:
  135 – 5th Avenue
                                                       Alexandra

   2090

Telephone:
                      fax:               


Employer’s representative:       non-appearance

Employer’s address:                   16 Gibson Road
                                                       Village Main 

                                                       Sunward Park

   1460

Telephone:    011 913 8139                       fax:    086 768 4882            


Details Of Hearing And Representation

This is an award of the arbitration held on the 24th July 2012 at the offices of the National Bargaining Council for the Road Freight Industry at 29 de Korte Street in Braamfontein. The Applicant appeared unrepresented. The Respondent failed to appear despite adequate notification by the NBCRFI to do so via fax sent on the 26th June 2012 to fax number 086 768 4882. The process was recorded both manually and electronically.

Issue To Be Decided

Whether or not the Applicant’s dismissal was substantively and procedurally unfair.

Relief Sought

The relief sought by the Applicant is compensation.
.

Survey Of Evidence And Argument

Employee’s Evidence:

It was the Applicant’s case that his dismissal was both substantively and procedurally unfair. In order to support his case he testified as follows:  

He was employed by the Respondent on the 9th February 2012 as Driver earning  

R4 000 per month. He was dismissed on the 14th May 2012 after he had gone to the doctor on the 11th May 2012 who referred him to St. John’s Hospital at Baragwaneth. On the 14th May he reported for duty and handed in the proof from the Doctor. 

The supervisor told him that since he had failed to report for duty he was no longer required at the Respondent. Despite this the supervisor phoned the manager who repeated that the Applicant’s services were no longer needed.  
On 17th May 2012 he was called by the company to a meeting where he enquired about his UIF and payslip. He was then referred to head office. He went to the Labour department for his unemployment. However, he was informed by the Labour Department that the Respondent had never paid over the deductions made from his salary. 

He wanted to be compensated since he no longer trusted the company especially since they deducted UIF but failed to pay it to the relevant authority. 

Analysis Of Evidence And Argument
This is a referral in terms of section 191 of the LRA. The Applicant seeks compensation should I find in his favour. In determining the dispute between the parties, I considered the provisions of the LRA and the Code of Good Practice: Dismissal (“The Code”) and came to the following findings.
Section 188(2) directs as follows “Any person considering whether or not the reason for dismissal is a fair reason or whether or not the dismissal was effected in accordance with a fair procedure must take into account any relevant code of good practise issued in terms of this Act.”
I have considered the provisions of schedule 8 of the Code of Good Practice: Dismissal. At item 2 the code provides that “a dismissal is unfair if it is not effected for a fair reason and in accordance with a fair procedure even if it complies with any notice period in a contract of employment or legislation governing employment. Whether or not a dismissal is effected for a fair reason is determined by the facts of the case, and the appropriateness of a dismissal as a penalty. Whether or not the procedure is fair is determined by the guidelines below...”

In similar vein, item 4 states that “normally, the employer must conduct an investigation to determine whether there are grounds for dismissal. The employer must notify the employee of the allegations using a form and language that the employee can reasonably understand. The employee must be allowed to state a case in response to the allegations. The employee should be entitled to a reasonable time to prepare the response...”

Item 7 of the Code directs that “Any person who is determining whether dismissal for misconduct is unfair should consider- (a) whether or not the employee contravened a rule or standard regulating conduct in, or of relevance to the workplace, and (b) If a rule or standard was contravened, whether or not (i) the rule was a valid or reasonable rule or standard, (ii) the employee was aware or could reasonably be expected to have been aware of the rule or standard; (iii) the rule or standard has been consistently applied by the employer; and (iv) dismissal was the appropriate sanction for the contravention of the rule or standard.”

In the present case it is clear that the Applicant was booked off by a doctor and sent to a specialist to be attended to. The Applicant presented the Respondent with proof to that effect and despite this the Respondent still dismissed him. 

I find that the conduct of the Respondent described above constituted a refusal to permit the Applicant to resume his duties. Section 190(2)(b) of the LRA provides that “despite subsection (1) – if the employer refused to allow the employee to resume work, the date of dismissal is the date on which the employer refused to allow the employee to resume work.”

I find that the refusal by the Respondent to allow the Applicant to resume work constituted dismissal and such conduct was unfair. 

In effecting the dismissal of the Applicant the Respondent failed to comply with the provisions of Items 2, 4 and 7 of the Code cited hereinabove. I find that the failure of the Respondent to comply with the provisions of the code above referred rendered the procedure preceding his dismissal unfair. 

Whether dismissal was the appropriate sanction is tested against the requirements of Item 7 of the code. I find in this regard that there was no evidence tendered by the Applicant to show that he contravened a workplace rule or standard regulating conduct in the workplace. In the absence of a rule or standard contravened by the Applicant I find that dismissal was not an appropriate sanction and was unfair. 

It is our law that a dismissal should be effected in accordance with a fair procedure and should be for a valid and fair reason. The Labour Court confirmed the fundamental requirements of fairness envisaged in the Code in Avril Elizabeth Home for the Mentally Handicapped v CCMA & Others (2006) ILJ 1644 (LC). 
And in 2007 the Supreme Court of Appeals held that it is an implied term of every contract of employment that employees be treated fairly. Similarly in Boxer Super Stores Mthatha and Another v Mbhenya (2007) 28 ILJ 2209 (SCA) and Old Mutual Life Assurance Co SA v Gumbi (2007) 8 BLLR 699 (SCA) the court held that every employee was entitled to be treated fairly and to a fair pre-dismissal hearing. In SA Maritime Authority v McKenzie (2010) 5 BLLR 448 (SCA) the court held that a duty of fairness can be tacitly incorporated in a contract of employment. As I have stated herein before, I find that the conduct of the Respondent in dealing with the Applicant was unfair. 

The Applicant asked for compensation should I find in his favour. I deemed it just and fair to award the Applicant compensation having considered the conspectus of the deprivation of his rights to fairness preceding the dismissal. In so doing I considered the guidelines set out in Kemp t/a Centrameld v Rawlins (2009) ILJ 2677 (LAC); 11 BLLR 1027 in awarding compensation to the Applicant. In the result I make the award hereafter.   
Finding
 I am satisfied that the Respondent dismissed the Applicant for no just cause or reason and without following a fair procedure. 
In addition the Applicant is still unemployed. I have further considered the fact that the Applicant was employed for only 3 months with the Respondent. This fact will limit the compensation I am entitled to award the Applicant since in determining the amount compensated I am required to consider the length of service of the Applicant. I have also given regard to the callous manner in which the Respondent dismissed the Applicant having regard to the offence he was alleged to have committed which the Respondent failed to prove.

AWARD

1.  The Respondent (Fast Wing Couriers) is ordered to pay the Applicant (Dimakatso Surprise Maake) the amount of R8 000 (Eight Thousand Rand), which is the equivalent of 2 months’ salary at the rate the Applicant was earning at the time of his dismissal. 
2.  The above order is to be complied with within 14 (fourteen) days of this award 
 being served on the Respondent.

Signed and dated at Braamfontein on this the 30th day of July 2012.
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