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Details Of Hearing And Representation

This is an award of the arbitration set down on the 24th July 2012 at the offices of the National Bargaining Council for the Road Freight Industry at 29 de Korte Street in Braamfontein. The Applicant was unrepresented. The Respondent was represented by Mandy Bekker its Human Resource Manager. The parties were also provided an opportunity to cross-examine and present closing arguments. The proceedings were recorded both manually and electronically. 
Issue To Be Decided

Whether or not the Applicant’s dismissal was substantively and procedurally unfair.

Relief Sought

The relief sought by the Applicant is reinstatement.

BACKGROUND TO THE ISSUE

The Applicant was employed on the 3rd May 2011 at Mellets Transport as a Driver. On 24th October 2011 he was transferred to the Respondent and was on their employee role as from 1 December 2011. He was earning R4 500 per month. On the 17th May 2012 the Applicant was notified to attend a disciplinary hearing on the 21st May 2012 on charges of misconduct in that he had committed fraud. He was found guilty and dismissed.  
SURVEY OF EVIDENCE AND ARGUMENT

 EVIDENCE

 Documentary  
Documents were submitted by both parties. 

Employer’s Evidence

As noted previously the proceedings were digitally recorded therefore what appears below constitutes a summary of the evidence deduced by the parties in so far as is relevant for the purpose of this arbitration; it is by no means a minute of what transpired in the course of the proceedings.
The Respondent called two witnesses who after being sworn in testified as follows:

Michael Mathabatha Manaka, Supervisor, testified briefly that:

The Applicant reported to him. According to him both the driver and their assistants received a memorandum on 16th April 2012 which stated “It has been brought to management’s attention that there are some cases of overtime theft, note that should anybody be caught booking false overtime, you will face disciplinary action.” The Applicant raised no queries in respect of this letter. 
The witness stated that he was called as a witness at the hearing at which he confirmed that Coenie Stoltz had informed staff that if they continued entering wrong times they would face a disciplinary hearing. He further advised them that with effect from 16th April 2012 they were to clock in at Toyota. Coenie further told them that spot checks would be done. 

Under cross-examination no significant questions were asked and nothing new was revealed save to state that the Applicant made a number of accusations against the witness which were unrelated to the charges brought against him and issues which the witness had no knowledge of.  

Gabriel Coenraad Daniel Stoltz, testified briefly that:
He investigated the entire site in respect of time keeping. In his investigation he allowed for a grace period of 5 minutes. Any recording which exceeded 10 minutes was regarded as a clear intention to defraud the company. The grace period was allowed mainly to rectify the possibility of inaccuracies of different watches. Fraudulent time claimed by the Applicant was never recouped. 
Every employee was given a scan card for access purposes. This also served as a management tool as it recorded the time employees arrived. The investigation was not new or out of the ordinary as it was done annually. In the last investigation five people were found to have recorded inaccurate times and were dismissed. 

In respect of the hearing the witness stated that the Applicant was given an opportunity to select a representative. He chose Paulus Motsepe a shopsteward from the Isando branch. They chose the period from March in order to ensure consistency as some of the scan cards were problematic. In addition the scan records took a long time to be produced as it could take any time between 1 day and 3 weeks. 

Under cross-examination he stated that if the Applicant and his assistant were using the same clock to record times he could not understand how it was possible for the assistant to record the correct times as the assistant was not charged. In addition if the Applicant’s time did not correspond with the time on the scanner how was it possible that the scanner and the Applicant’s watch corresponded 35 times out of 68 times logged? It is therefore clear that it cannot be true that the time difference was due to a difference between the scan time and the Applicant’s watch.  

Under cross-examination Coenraad further stated that there were three clocks at the front office of Toyota from which the Applicant could have taken the time if he was unsure of the accuracy of his watch and to ensure that the times corresponded.  Nothing further significant emerged from the cross-examination.
Employee’s Evidence:
After being duly sworn in Dan Daniel Bapela testified as follows:
His dismissal was not fair since in terms of the law they should have deducted the time from his salary and should have followed progressive discipline. He came late because normally they have to wait until the taxi is full before it moved. In addition, his watch did not correspond with the company’s clock and the company should have given him a watch.   
While there was a watch at the entrance of Toyota it was not at the office where they completed the time sheets. They should have installed clock machines which corresponded with their watches. 
He explained further that he and management were once on good terms but he did not know what caused the change in attitude of management. He hoped that management would change their attitude. 

Stoltz was under pressure to dismiss the five drivers. He was surprised that his assistant was not dismissed as they all worked together using the same watch to record their times. As far as he was concerned the company had acted inconsistently in failing to dismiss his assistant.   

Under cross-examination the Applicant was asked if he was late as a result of the taxis where it was recorded on the time sheet. It was pointed out to him that throughout the time sheet his time of arrival was recorded as 06h00. Despite numerous attempts by both the representative and panellist to get clarification, the Applicant continued to give answers that were unrelated to the questions. In respect of the reason why the Applicant did not use the watches of Toyota which were 2 feet away from the office the Applicant was insistent he had used his own watch to record the time. 
Analysis Of Evidence And Argument
Section 188 of the Labour Relations Act, 66 of 1995 (“Act”) stipulates that a dismissal that is not automatically unfair, is unfair if the employer fails to prove that the reason for dismissal is a fair reason related to the employee’s conduct and that the dismissal was effected in accordance with a fair procedure. 

In section 192 of the Act it is further stipulated that if the Applicant has established the existence of a dismissal the burden of proof, on a balance of probabilities that the Applicant’s dismissal was substantively fair, rests with the employer. 


The Labour Relations Act provides the relevant law on substantive fairness in the Code of Good Practice: Dismissal in schedule 8 article 7. 

The evidence presented clearly shows that the Applicant’s times were recorded both electronically and manually. While in some places the time differed by a few minutes it was clear that in the majority of cases the time which they recorded manually was also electronically recorded. Some of the recordings were disputed. In fact it was shown that in 35 cases out of the 68 recorded the Applicant’s watch corresponded.

 I have considered this and my view is that while there were some discrepancies, they are not of such a magnitude to invalidate the report. In fact the Applicant was clearly deceptive in his response to the question why his time sheet did not reflect his own evidence that he was late because of the taxi. If he was recording his time from his watch one would have expected him to show that he arrived late at least some of the mornings. In the case of the Applicant it is highly unlikely that he could have arrived at exactly 06h00 at work everyday.
The evidence clearly shows that the Applicant was warned through a memorandum that they would be charged for fraudulent time keeping. Despite this warning the Applicant still continued with his deceptive conduct. The Applicant should have heeded the warning.
In light of the above it is clear that the Respondent discharged the onus proving that the Applicant was guilty of the offence.

The Applicant has not presented me with any plausible reason for doing what hedid. His main dispute was that the information on the sheet was incorrectly recorded because of his clock. 
Further, recording of time in the work place is pivotal for two reasons. First it is to record that the employee was at work busy doing what his employer expected the employee to do. Secondly, it is to ensure that the employee is properly paid for the time he spends performing his duties as an employee. 

There is the Common Law rule stipulating that the employee must provide an employer with his labour. To do this, the employee must not only come to work - he/she must come to work on time, and be at the workstation during the agreed hours - even if the employer has no work for him to do. That may sound a bit strange, but it must be remembered that it is the employer who is paying the employee to come to work and be at the workstation, even if the employer has no work for him/her to do. If the employee was paid only for work done then he/she would be entitled to leave the workstation if there was no work to be done. But that is not usually the case. If the employee does not do these things, he/she may well be in breach of his/her Common Law conditions of the employment contract and could be dismissed. There is also a further legal concept that bears mention - this is the Principle of Unjust Enrichment. What it means, very simply, is that “nobody may be enriched at the expense of another.”
The contract of employment provides (by implication) that the employee shall offer his/her services and that the employer shall pay him/her for such services. If the employee does not provide those services (because of absenteeism) then it is unfair for the employer to have to pay for something that is his contractual right to receive. It is equally unfair for the employee to benefit - by means of being paid - for something he/she did not do in terms of the Employment Contract.  Put differently, it means very simply: no work - no pay.
The Applicant’s behaviour was deceptive and this is dishonesty because he showed that by failing to record the correct time he misled the company to believe that he was working when he was not. In addressing the issue of dishonesty Grogan on p. 116 in the first edition of his book Dismissal: The South African Law of Unfair Dismissal: 2000 states that “Dishonesty is a generic term embracing all forms of conduct involving deception on the part of the employees. It can consist of an act or omission, which the employer is morally entitled to expect from an employee to perform or not to perform. This may include withholding information from the employer or making a false statement or misrepresentation with the intention of deceiving the employer. In employment law a premium is placed on honesty because conduct involving moral turpitude by employees damages the trust relationship on which the contract is founded.”

 In the Applicant’s case he gave no plausible reason for this. At best he kept on blaming his watch as not corresponding with the Toyota’s system. This behaviour can never be justified.
Also the Applicant was at pains to state that he and his assistant used the same watch. The Respondent stated that the assistant was not one of the five dismissed. If the Applicant was the only one dismissed he might have convinced me that the Respondent was inconsistent by not dismissing his assistant. Also the onus was on him to show that the times they recorded corresponded. This evidence was not produced so the Applicant failed to prove that what he was stating was indeed the case.
Turning now to the sanction. I have considered this and it is my view that the process of deciding on the appropriate disciplinary sanction is complex. Dismissal should only be considered as a last resort and is normally reserved for extremely serious transgressions like theft, gross dishonesty, physical assault of the employer, and willfully endangering the safety of others. In deciding whether or not the Applicant should be dismissed, the following factors need to be taken into account: the Applicant’s length of service, his disciplinary record and most importantly, the circumstances under which the conduct was committed.

The Applicant made reference to the application of progressive discipline. While I fully agree with this, progressive discipline does not apply in respect of all offences some of which require summarily dismissal due to the gravity of the offence. One of these offences is where there is an element of dishonesty.  In the light of the above it is my view that dismissal was appropriate under the circumstances as it can safely be concluded that through the Applicant’s fraudulent behaviour the trust relationship had been affected. In such circumstances it is my view that if the conduct of the Applicant caused the employment relationship between himself and his employer to break down, dismissal would be justified.

 In the Applicant’s case there is no doubt that he deliberately omitted to record the correct information about time spent on the job and thereby benefitting financially. This undermined the employer’s trust in him.  The employer cannot run a business when he cannot rely on the Applicants to do what they are required to do when they have to do it.  This would, in turn, break down the employment relationship. 

 It is therefore unreasonable, under the circumstances, to expect the employer to carry on in such an employment relationship.  Under these circumstances dismissal can never be regarded as too harsh.

Applying the law to the facts, in Williams v Gilbeys Distillers (Pty) Ltd (1993) LCD 327 (IC) the Court stated:

“If an employer for instance mistrusts an employee for reasons which he must obviously justify … and he can show that such mistrust, as a result of certain conduct of the employee is counter-productive to his commercial activities … he would be entitled to terminate the relationship.”

Also in this regard I would like to refer to Nedcor Bank Limited vs. Jappie (1998) (10) BLLR 1002 (LAC) at p1006 where Nicholson JA said: 

“The Respondent’s (in this case Applicant’s) primary and indeed his only duty is to serve his employer faithfully and not to benefit himself or any other person at the employer’s expense.” 

The Applicant’s conduct in this regard was clearly to benefit himself.

The Labour Appeal Court held in Anglo American Farms trading as Boschendal vs Komjwayo (1992) 13 ILJ 573 (LAC), that an employer is entitled to dismiss an employee where the relationship between itself and the employee has been disturbed to such an extent that it would be unreasonable to expect the employer to continue with such a relationship. In this case one can safely conclude that it did.
The Applicant has also stated that his dismissal was procedurally unfair but has failed to present any evidence in support of this contention.
For the reasons stated above I find the Applicant’s dismissal to have been substantively and procedurally fair and that dismissal is an appropriate sanction.

AWARD

The matter against the Respondent is dismissed.

Signed and dated at Braamfontein on this the 30th day July 2012.
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