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AWARD                       

	                   Private Bag X69, Braamfontein, 2017

                   29 de Korte Street, Braamfontein,

2001,  

                   Tel: (011) 703-7000, Fax: (011) 403-7891 / 403-4379

           CASE NUMBER : GPRFBC 20215


In the ARBITRATION between

SATAWU obo LINDA GOLIATH & M MOFOKENG /   EMPLOYEE PARTY
and
ULLMAN BROTHERS (Pty) Ltd                             EMPLOYER  PARTY
	Union/Applicant’s representative:
	T. MAGODA

	Union/Applicant’s address:
	P.O. BOX 6141

	
	Johannesburg

	
	2000

	
	

	Telephone:
	011-333-1431

	Telefax:
	011-333-1490

	E-mail:
	

	
	

	Respondent’s representative:
	D.BURMAN

	Respondent’s address:
	P.O. BOX 43142

	
	Industria

	
	2042

	
	

	Telephone:
	011-474-2406

	Telefax:
	011-474-3448

	E-mail:
	

	
	


DETAILS OF HEARING AND REPRESENTATION:

The arbitration was heard at the Braamfontein offices of the NBCRFI on the 17th  
May 2012. The applicants were represented by Mr T Magoda an official of the Trade union SATAWU. The employer was represented by Mr Burman the HR manager of the company. 
ISSUE FOR DETERMINATION
Whether the Respondent committed an unfair Labour Practice by giving the applicants the written warning
THE APPLICANTS CASE
On the basis that the two applicants are affected by the same dispute and 

they were charged for the same offence and they sought the same relief, it

was agreed that only one of the applicants would testify.

THE EVIDENCE OF LINDA CINDY GOLIATH
1.
She testified that as per page 17 of the Respondent’ bundle of documents 


she was charged with failing to obey an instructions.
2.
The reason she did not follow the instruction is that she had too much 


work load and each time they got warnings.

3.
She stated that despite the Chairperson of the disciplinary hearing having 


made recommendations to management to spread work amongst more 


people in the Department, that has not happened.

4.
The applicant testified that she was taken to a second disciplinary hearing 


on the same offence and that she still had a lot of work to do.
5.
Her understanding about what the Chairperson of the second disciplinary

hearing said at page 25 of the Respondent’s bundle is that they   (applicants ) need to come to management for a resolution and that did
 not happen.
6.
She stated that it is unfair to them when management does not sort out
 
problems.
7.
She testified that in relation to the second hearing there were a lot of things
 
which were said by Mr Burman which were unfair. The fact that she said
 
she knew Raayan and that if she responded to his e-mail it will come back 

at her, was not meant in a bad way. She also believed that even if she did 

not submit the report, she was still working on it.
8.
She concluded her evidence by stating that it was the responsibility of

 
management to make her work light.

THE EMPLOYER’S CASE


THE EVIDENCE OF RYAAN GOLDBERG
9.
The hearings were brought against the applicants for not coming back to

 
him regarding the schedules which he had asked on numerous occasions 


because he needed to give feed back to their customers.

10.
The schedule he required from the applicants was about their functions and 

responsibilities and about what they do at the company.
11.
He got the schedule two weeks after the second hearing was held around 


March 2012.

12.
His expectation when he asked for the schedule from the applicants was

 
that it should be given to him within a day and he did not come to the

 
applicant chasing for the schedule and for this reason he did not agree 


that he was partly at fault.  
13.
The reason he told the applicant it was him who is important and not the 


customer, is because he is always in the face of customers and that there 


are those customers who scream the loudest and he need to make
 
decisions.

14.
There was no additional work which was given to Linda from Wendy and

 
Shaddy and nothing had changed with regards to her functions and 


responsibilities and she has not seen him about that.  
15.
He testified that the reasons for the hearing was the failure to submit
 
schedules so that he could give feed back to the clients and he needed to
 
understand the status of the Proof of Delivery (POD) and had told the 

applicants that he understood that there was a lot of work and that if they
 
do not get to the POD he should give feed back to clients.

16.
On various occasions he made verbal and written requests for the feed back

 
and he was just ignored.    
17.
The importance of the Proof of Delivery is that the company do business for 


delivery and without the (POD) they cannot prove where stock had gone. 

On the previous year the company was charged R1.1 Million the value of 

(POD) on lost stock and the company had a contingent liability due to POD’s 


that were not recovered.  At the time of the hearing the value of the POD

 
was between R5-6 Million.


ANALYSIS AND EVALUATION OF THE PARTIES EVIDENCE
18.
The following are the charges which resulted in the written warnings being 


given to the applicants:


“Charge: Failing to obey lawful and reasonable instructions


  Definition: On Wednesday 25 January 2012 I requested that all PODs 




 that have been outstanding for longer than 1 week must be

 


 communicated with me.



After being prompted by a second mail from me on the 6 




March, Linda sent me an outstanding POD report which I could 


easily have drawn myself from the system, with ALL 


outstanding
PODs above R5000-0 to date.  I do not know why 

`
either Linda or Moipone could not comply with my request.
19.
The applicants were found guilty of these offence and were given the 


written warnings. It should be noted that on the 27 February they were
 
found guilty of the same offence for which they had received the written
 
warnings.
20.
The following emerged under cross examination of the applicant:

(a)
That Mr Goldberg her manager sent her an e-mail on the 25 January 2012

 
in which he advised that all PODs above R5000 that are outstanding for
 
longer than 1 week should immediately be brought to his attention.

(b)
She only responded to the e-mail on the 6 March 2012 stating that she will

 
do.

(c)
She accepted that to reply to the e-mail it would have taken her a few 


seconds.

(d)
She did not think it was necessary to tell her manager that she could not do

 
what was required of her because she was busy with her end of year 


financials as everyone was in the company.

(e)
There was no response from her until Mr Goldberg called her to his office on 


the 6 March 2012.
(f) 
She did not bring and take the schedule Mr Goldberg as she was required

 
to do so.

(g)
She admitted that she said to her manager she was fed up with him and
 
that was not the way to speak to her manager. 
21.
In all instances where she had not carried out the instruction, the applicant 


sought to justify that on the basis she was busy with the year end financials 


and that she had a backlog and too much work load. 

22.
It is not denied that the applicant got bust with the year financials, but she did not explain why she had not responded to the request made to her yet she acknowledged that responding to an e-mail would have taken her a few seconds.  She seemed to have assumed that management would know that the reason for ignoring the request is that she was busy with her year financials.  
23.
It is not in dispute that the applicants had additional work to do. In fact this

 
is recognized by the Chairperson of the hearing in his findings and he made 

recommendations that management should spread the burden amongst 

more people in the department .

24.
The charge in respect of failure to obey a reasonable and lawful instructions 

was for the applicant’s failure to submit schedules to Mr Goldberg so that 

he can be able to give the company’s client feedback. It would have been 

courteous for the applicants to indicate to the manager that they were
 
unable to action the required instruction due to work load, rather than to
 
ignore it in the way they did. 
25.
The disregard of the instruction amount to disobedience which in the

 
circumstances has rendered the applicants liable to the offence for which

 
they were charged.

26.
The undisputed evidence of Mr Goldberg is that he needed the schedules so 

that he can be able to give the Respondent’s customers feedback, and also
 
wanted to know the status of the POD’s.

27.
The information on the schedules and the status of the PODs is critical.

 
The unchallenged evidence of the Respondent revealed that in the previous

years the company was charged R1.1 Million the value of (POD) on lost stock and the company had a contingent liability due to POD’s  that were not recovered.
28.
The applicant had in my view, not advanced grounds upon which I my

 
interfere with the sanction of the written warnings. In the circumstances 


the application falls to be dismissed.
AWARD
(i)
The Respondent Ullmann Brothers did not commit an unfair labour 


practice by giving the applicants written warnings.
(ii)
The sanction of written warnings is upheld.
(iii)
The application is dismissed.

(iv) 
I make no order as to costs.

NBCRFI PANELLIST :   

Stephen Ntombela
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THUS DONE AND SIGNED AT JOHANNESURG ON THIS THE 8th DAY OF JUNE 2012

