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DETAILS OF HEARING AND REPRESENTATION

1) This is the award in the arbitration between Choene Eddy Seopa, the employee, and Triton Express, the employer. 

2) The arbitration was held under the auspices of the NBCRFLI in terms of section 191 (5) (a) of the Labour Relations Act 66 of 1995 as amended (“the LRA”) and the award is issued in terms of section 138 (7) of the LRA.

3) This arbitration was scheduled for and held over two days - 8 March and 19 April 2012 - at the NBCRFLI premises in Braamfontein.

4) The applicant appeared in person. The respondent was represented by CATA official H Roux.

5) N Majozi and M Lebo of Isesele Communications were appointed by the NBCRFLI to provide an interpretation service on days one and two respectively. The proceedings were electronically recorded.

ISSUE TO BE DECIDED

6) The existence of a dismissal has been established in terms of section 192 (1) of the LRA.

7) I am to determine whether or not the applicant was fairly dismissed, and if not I am to determine appropriate relief. The only issue in dispute is the substantive fairness of the dismissal.

BACKGROUND TO THE ISSUE

8) The applicant was dismissed on 18 November 2011. The NBCRFLI issued a certificate on 27 January 2012 certifying this dispute as unresolved. The applicant filed his request for arbitration on the same day.
9) It is common cause that the applicant was employed on 1 March 2010. At the time of his dismissal he was employed as a general worker and earned R3 272 per month.

10) It is further common cause that the applicant worked nightshift. During the night of 3 November 2011 the applicant was found asleep in one of the company’s bakkies. He was confronted by two members of line management. He was charged with and dismissed for sleeping on duty, the alleged unauthorised use of the bakkie and alleged dishonesty in denying driving the bakkie. His appeal was dismissed.
11) The applicant admits to sleeping on duty but denies the other two allegations. He alleges an unfair dismissal and seeks appropriate relief.

SURVEY OF EVIDENCE AND ARGUMENT

12) The respondent handed up a bundle of documents. The applicant handed up copies of photographs. A pre-arbitration meeting was not held. 

13) Overview of respondent’s case:
Testimony on behalf of the respondent was heard under oath and from the following witnesses: B Booysen, Assistant Operations Manager; A Els, Nightshift Supervisor; and S Moela, Wash bay Attendant at the time of the incident:
13.1) At about 22h30 Els was walking towards the wash bay and saw the applicant driving the bakkie towards and parking it at the wash bay. It was dark but the applicant was easily identifiable as he passed by in front of Els, who was unaware that the applicant was not authorised to drive a company vehicle. He reported the event to Booysen because the applicant frequently went missing from the workplace for about two hours at a time which needed addressing.
13.2) Booysen and Els went into the yard and saw the bakkie. They did not approach it then but returned at about 00h30. They found the applicant asleep in the cab. They woke him up. Booysen was aware that the applicant was not authorised to drive and asked him who drove the bakkie. He informed Booysen and Els that Moela had driven the bakkie to the wash bay; he said he wasn’t feeling well and fell asleep.
13.3) Booysen and Els approached Moela who denied driving the bakkie. Els testified that Moela said that the applicant drove the bakkie. Moela testified that he returned from a task at about 01h00; the bakkie was parked and he never saw the applicant driving it and never told Booysen and/or Els that he had. The applicant had not reported his alleged illness to his supervisor.

13.4) The applicant reported to Booysen’s office at the end of the shift to be served oral notice to attend a hearing; Els was present. The applicant had initially lied about driving the bakkie, but now was apologetic for driving the bakkie and sleeping. It was deemed unnecessary to view CCTV footage because Els had witnessed the event and the applicant admitted to driving the bakkie. Written notice was served on 7 November 2011. He had been issued a final warning in November 2010 by Booysen’s predecessor for driving without authority.

13.5) During the disciplinary proceedings on 15 November 2011 the applicant now denied again that he drove the bakkie. The applicant had committed the same offence within a year and had been dishonest when confronted. Known rules were breached. He cannot be trusted.
13.6) All persons caught sleeping on duty are disciplined; Els is on a current final warning. Booysen has not seen the applicant’s photos before and cannot comment on them. If the alleged incidents of sleeping on duty of those persons were reported, disciplinary investigations would have commenced.
14) Overview of applicant’s case:
The applicant gave his own testimony only and under oath:

14.1) At about 21h45 the applicant had finished loading the Newcastle truck. He had kidney problems and was on medication; he felt ill. This was not reported to Els. He walked to the wash bay to get water to wash down his pills. He sat inside the bakkie and fell asleep. He has not habitually been absent from the workplace as alleged by Els.
14.2) He did not drive the bakkie to the wash bay. Perhaps a dayshift driver had left it there for washing. Els never did see him; it is very dark; no CCTV footage was displayed for viewing. Els is new to the organisation and tried to introduce systems with which the workers disagreed. Perhaps this caused Els to fabricate his version. Both he and Booysen are lying.
14.3) Booysen and Els woke him at about 00h30. Booysen instructed him to report to his office at the end of shift to receive his notice to attend a hearing. Booysen and Els spoke to Moela but the applicant does not know what was said in that discussion. When he reported to Booysen at the end of the shift, he never pleaded for leniency.
14.4) He did attend a hearing in November 2010 for driving without authority and causing an accident but never did receive any outcome of the hearing. He asked numerous members of management and HR officials for the outcome. He now knows that he ought to have had deductions from his remuneration to pay for the damages; no deductions were ever made. He denies being issued a final warning. He is aware that he cannot drive a company vehicle without authority. 
14.5) Many employees sleep whilst on duty. He has taken photos and reported two of them to Booysen and one to supervisor Dumi; no action was taken. The company does not apply its rules consistently. Els was probably warned for the sake of appearances due to the applicant’s current NBC dispute.
14.6) The dismissal was unfair.
ANALYSIS OF EVIDENCE AND ARGUMENT

15) Section 188 (1) of the LRA states that a dismissal of this nature is unfair if the employer fails to prove that the reason for dismissal is a fair reason and that the dismissal was effected in accordance with a fair procedure. 

16) I questioned the applicant on the process followed preceding dismissal and am satisfied that his rights pertaining to a fair pre-dismissal process were upheld. In this matter before me therefore only the substantive fairness of the dismissal is in dispute.

17) It is common cause that the applicant absented himself from the workplace without authority for at least an hour and was found sleeping on duty. It would appear that Booysen was equally concerned that the applicant had driven a vehicle without authority and despite a previous warning. 

18) On being confronted, the applicant allegedly stated that Moela had driven the bakkie. It is common cause that Booysen and Els consulted Moela there and then. It is probable that the reason for consulting Moela was to confirm or otherwise the allegation that Moela had driven the bakkie to the wash bay. Booysen and Els were convincing and credible witnesses and they both testified independently of each other that the applicant had apologised for driving the vehicle and sleeping on duty when in Booysen’s office at the end of the shift. Els was unshaken in his testimony that he saw the applicant driving past him to the wash bay. There was some discrepancy regarding the time, but this is not material. I must find on the balance of probabilities that the applicant indeed drove the bakkie to the wash bay that evening. It is not in dispute that he was not authorised to drive any of the company’s vehicles. I further find it most probable that he tried to mislead his line management that Moela drove the bakkie. Moela denies telling management that the applicant drove the bakkie and I would accept his testimony bearing in mind that Moela only returned to his workplace at 01h00.  This however does not distract from the probability that the applicant lied when confronted over his misconduct.
19) It is further not in dispute that the applicant appeared before a disciplinary hearing the previous year for, inter alia, driving a company vehicle without authority. It is almost academic that he was allegedly not informed of the outcome. It is very certain that he was well aware of the rule pertaining to driving company vehicles and the possible consequences of doing so.

20) The respondent’s disciplinary code lists types of offences; Grade 3 offences are deemed to be gross misconduct which could result in a final warning or dismissal depending on circumstances. The offences include, at pages 30 to 33 of the bundle, sleeping on duty, deliberately giving untrue or misleading information and driving a company vehicle without authority. 

21) Booysen repeatedly and consistently denied any knowledge of the applicant’s supposed photographic evidence of other persons not disciplined for allegedly sleeping on duty. There is no evidence before me to substantiate the applicant’s allegations that Booysen applied discipline inconsistently. I am suitably persuaded by the uncontested submissions that Els, applicant’s erstwhile supervisor, is on a final warning for sleeping on duty.

22) I have been persuaded that the applicant's actions that evening of 3 November 2011 had rendered a continued employment relationship intolerable and that dismissal was appropriate. I must find the dismissal procedurally and substantively fair.

AWARD

23) The respondent has dismissed the applicant in a fair manner and for a fair reason.

24) The applicant's application is herewith dismissed.

25) I do not award costs.

Lance Cellier

NBCRFI Panellist
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