GPRFBC18716


	[image: image1.jpg]L
NBCRFLI

National Bargaining Council for the Road Freight and Logistics Industry

Your Road Freight Partner.




	Private Bag X69, Braamfontein, 2017

29 de Korte Street, Braamfontein,

2001,  

Tel: (011) 403-9990, Fax: (011) 403-7891 / 403-4379




	Commissioner:
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In the ARBITRATION between:

JOHN MABAANE 
(Union / Applicant)
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IMPERIAL TRUCK SYSTEMS
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	Union / Applicant’s Representative:
	   Mr N N Phago (attorney)

	Union / Applicant’s Address:
	c/o Noko Phago & Associates

	
	P.O. Box 30519

	
	Sunnyside, 0132
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	012 321 1880

	Telefax:
	012 321 1881

	
	

	Respondent’s Representative:
	Mr M R Monareng 

	Respondent’s Address:
	326 Corner Petrol & Battery Ave

	 
	Silverton

	
	

	Telephone:
	011 977 7100

	Telefax:
	011 975 5584


DETAILS OF HEARING AND REPRESENTATION 

1. This matter was heard at the offices of the NBCRFI, Pretoria on 20 March and 4 May 2012.  
2. It was agreed upon that Respondent’s representative submit written heads of argument on 11 May 2012.  Respondent’s written heads of argument were received on said date.  
3. Respondent was represented by Mr M R Monareng.  Applicant was represented by Mr N N Phago, an attorney.  

4. Respondent handed up a bundle of documents (Annexure “R”).  The parties accepted that the documents are what they purport to be, but for Applicant that questioned the tracker report.
5. The hearing was digitally recorded.  

BACKGROUND TO THE DISPUTE

6. Respondent employed Applicant as a Truck Driver since 24 June 2002.  On 9 August 2011, a mix up with the loading of stock of some sort resulted in a situation that Respondent believed that additional stock was erroneously loaded on the truck of Applicant.  Applicant denied that additional stock, the Amstel Lager, was on his truck.  The additional stock, which included 4 pallets of Amstel Lager was nowhere to be found and was recorded as a loss.  Respondent’s case is that Applicant most probably sold the stock irregularly, as the truck deviated from the route and unauthorised stops were made during that day.  Applicant’s defence is that he dropped two of his crew members at the taxi rank and that this was the reason for the deviation from the route.  A notice to attend a Disciplinary Inquiry was issued on 6 September 2011 and Applicant was charged with:

“1) Dishonesty  2) Unauthorised possession of company property  3) Deviating off route & unauthorised stops.”

7. The Disciplinary Inquiry was held on 9 September 2011.  Applicant was found guilty as charged and subsequently dismissed on 10 October 2011.     
8. Applicant then referred an unfair dismissal dispute to this Council on 25 October 2011, alleging an unfair dismissal.  
9. The matter was scheduled for Conciliation before me on 2 December 2011.  Both parties attended.  As no settlement could be reached, a Certificate of Outcome was issued concerning an unfair dismissal dispute relating to misconduct.  Applicant filed a Request for Arbitration and requested retrospective reinstatement, alternatively compensation.  The matter was then scheduled before me for Arbitration on 20 March (part heard) and on 4 May 2012.  
ISSUE TO BE DECIDED

10. Whether Applicant’s dismissal was substantively fair.  Should the finding be that Applicant was dismissed unfairly, appropriate relief should be granted, as envisaged by the Labour Relations Act, 66 of 1995, as amended. 
POINTS IN LIMINE

11. No points in limine were raised.  

SURVEY OF EVIDENCE AND ARGUMENT 

THE RESPONDENT’S CASE

Respondent’s representative indicated that he would call upon six witnesses to testify on behalf of Respondent.  

MR LEGOAVE testified as follows:  

12. He is the owner of Club 626 Tavern, situate at Mamelodi West.  Amongst other, the club sells liquor.  On the day of the incident, 9 August 2011, he was approached by crew members of a truck to buy 4 pallets of Amstel Lager.  He declined the offer.  He was urged to make an offer, but he did not.  Eventually they left.  He did not meet the driver of the truck.  He also would not be in a position to identify the crew members.  He did not write down the registration number of the truck.  At the time he was approached, he was inside his yard.
The second witness, MR THOMPSON, testified as follows:
13. Respondent employs him as the call centre manager of the transport management system.  On the day of the incident, 9 August 2011, the truck of Applicant made an unauthorised stop at Club 626 Tavern after the truck deviated from the route.  This stop and deviation from the route is clear from the tracker report.  Drivers know that when an unauthorised stop is to be made or where there is deviation from the route, prior consent is to be obtained.  Applicant did not obtain such prior consent.  Drivers are sensitised about this provision and in the event of a contravention, such contravention is viewed in a very serious light.  Dismissal usually follows after a driver is found guilty of such contravention.

The third witness, MR MOTHOPENG, testified as follows:
14. Respondent employs him as senior operations controller.  He explained all his duties to be performed on a daily basis.  Amongst other, the drivers should contact him in the event of shortages or ‘overs’.  When a deviation of the route was made or when an unauthorised stop is to be made, he should be contacted.  Applicant did not contact him to obtain prior consent before he made the deviation or the unauthorised stop.  The tracker report confirmed the deviation from the route.  When Wellington contacted him to report a shortage of stock, 4 pallets of Amstel, he contacted Applicant to establish whether that stock was not on his truck.  Applicant denied this and only reported the surplus of Bertrams VO Brandy.  When Applicant returned from shift on that day, the 4 pallets of Amstel was not on his truck.  He conceded that Applicant was not responsible to load his own truck.    
15. He conceded that Wellington, the other driver who reported a shortage on his truck, should have detected the shortage at an earlier stage.  The truck of Applicant indeed had extra stock that he did not return at the end of the shift.  He denied that the extra stock on Applicant’s truck could have been detected earlier, as the stock change took place after the stock was checked.  

16. According to him, Applicant should have known about the rule that he had to obtain prior consent in the event of a route deviation.  This was only logic.  There is no more trust in the employment relationship due to this contravention.  If Applicant deviated from the route to drop a colleague somewhere else, prior permission had in any case to be obtained.  

The fourth witness, MR MAMPURU, testified as follows:
17. He is employed at the security company at Respondent and he is involved in the loading of stock.  On 8 August 2011, he was loading the stock as usual and he performed his duties as he had to.  He did the loading, as he had to and as was directed according to the documentation.  He explained the process and confirmed that he did the loading in accordance with the shipping documentation.  He also testified to the checking procedures. 
18. He is guided by the shipping documentation but he does not know the different drivers.  If the question is whether specific stock was taken from the one truck to another that belongs to another driver, he could not testify to that fact.       

The fifth witness, MR WELLINGTON LEFOPHANE, testified as follows:
19. Respondent employs him for the past 7 years and he is currently employed as a driver.  He confirms that he was made aware of the rules of Respondent when he started with his employment.  He also confirmed that when a shortage or a surplus was detected he as a driver had to report this fact immediately.  

20. On 9 August, he was attending to deliveries.  At a customer, he realised that he was short of stock, being Bertrams VO Brandy and 4 pallets of Amstel Lager.  He immediately reported this to the depot.  When the deliveries were finished for the day, the truck must return to the depot for debriefing.  On this day of the incident, he did not prepare the invoice and he did not check it before he left, as he was already late.  

21. He confirmed that he did the loading of this shipping, as it was a second trip.  He conceded that he could deviate from the route to buy food, but not 20 kilometres.  He is unaware of what the situation was pertaining to the truck of Applicant.  He could not testify to who was loading Applicant’s truck.    

The sixth witness, MR BOROKO, testified as follows:
22. Respondent employs him as loading supervisor.  On 9 August 2011, he was instructed to do a load split.  The trucks of Applicant and Wellington were involved.  He made a mistake in this load split in that excess stock went on the truck of Applicant and that stock, 4 pallets of Amstel, was lost.  Applicant did not return the stock as he had to.  The norm is that the stock would simply be returned and it would be taken back into the warehouse and recorded accordingly.  

23. When drivers are done with their deliveries for the day, they would return to the depot immediately to attend to the debriefing and to sign the necessary documentation.  The staff would then knock off.

24. The electronic system to report for duty and to knock off was not yet in full use, as far as he is aware of.  

25. He confirmed that the loads are usually done the day before the actual delivery.  On the day of the delivery, however, where a second load is to be delivered the driver would attend to that loading.  He loaded the truck of Wellington the evening before, as he loaded the truck of Applicant the day before.  
26. The checking of the stock is done by utilising the shipping documentation, as opposed to the invoice.  The invoice is only to be used where a split is being done and a specific client is to be delivered for, as this could not be detected from the shipping documentation.  

27. The rule in the company is that drivers may not deviate from the route.  In the event of a deviation, this will be detected by the tracking system.  A slight deviation would not be a train crash, but major deviations could not be tolerated.  

THE APPLICANT’S CASE

Applicant’s representative indicated that Applicant, MR MABAANE, would testify in this arbitration on his own behalf.  He testified as follows:

28. Respondent employed him as a truck driver since 2002.  He earned a monthly salary of approximately R6000-00.  He explained how the loading would be done at the company.  He is usually not involved in the loading of his truck.  On this day of the incident, he was also not involved in the loading.  When he left for his deliveries on 9 August, Mothopeng indicated to him that some stock of a certain customer was removed and he indicated that on his documentation.  
29. On that same day, he did not have crew and he indicated that to Mothopeng, who arranged for staff to assist him.  He did his deliveries for the day as usual.  When he was busy with his last delivery, Mothopeng contacted him, enquiring about some excess stock.  He confirmed that he would phone him back.  He investigated and learned that he had an extra case of Bertrams VO Brandy, 12 bottles.  He notified Mothopeng accordingly.
30. He denied that he had extra stock of Amstel on his truck.  The 4 pallets of Amstel would in any case not fit on his truck.  When he was done with his deliveries for the day, one of his crew requested him to drop him off in Mamelodi, which he did.  It was a slight deviation from the route.  At Respondent, a deviation from the route subsequent to concluding the deliveries was allowed, even to buy some groceries.  

31. It was not a requirement that the crew had to go back with him to the depot to clock there.  He could drop off crew and make a note thereof on his trip sheet.  

32. He simply did not have the extra stock of Amstel on his truck.  It is almost impossible with all the checking that was done.  He is keen to be reinstated.  He attempted to find new employment, but without any success.  

33. Although he signed his employment documentation, he did not take note of the rules of the company that was contained in the said documentation.  He and his co-drivers were also not made aware thereof.  When extra stock is discovered on your truck, it should be returned to the warehouse as he did with the Bertrams VO Brandy.     

34. He confirmed the registration number of his truck.   
35. When he dropped the members of his crew in Mamelodi, it was only a slight deviation from the route, a kilometre or two.  He does not know where Club 626 Tavern is but he did not attend there.  He dropped the crew at the taxi rank.  It was endorsed on his trip sheet that he did not have to deliver at Chillies Eating House.  
36. He attempted to call the brand house to obtain permission to drop his crew in Mamelodi but he could not make contact.  If the tracker report indicates that he stopped at Mvuleni Bottle Store and Club 626 Tavern, it could not be admitted by him, because he is unaware of where these two premises are situate.  He could only confirm that he dropped his crew at the taxi rank.  

37. According to him, some exceptions exist to the rule that you may not deviate from the route, amongst other, when you are lost, where there is insufficient parking and where you go to buy some food.  

ARGUMENT

Respondent’s Argument 
38. Respondent’s representative submitted written heads of argument on 11 May 2012, as was agreed upon.  
· Applicant’s testimony could not be accepted as the truth.  
· On the other hand, the witnesses of Respondent were credible witnesses.  

· The first witness of Respondent, Legoave, was also a credible witness.  He had nothing to win or to lose in this case.  The important bit of evidence was that he was offered the Amstel, which stock could not be located.    
· The taxi rank where Applicant alleges he dropped his crew was not in the residential area where Club 626 Tavern and Mvuleni Bottle Store are situated.  
· The Applicant could not explain his 15 minute stop at Club 626 Tavern. 
· The Applicant was not honest by filling out his trip sheet.  It does not correspond with the tracker report.
· No reason exists why the evidence of Thomson of Respondent could not be accepted.

· Applicant indeed broke the rule. 

· Applicant should have known better, especially taking into consideration his length of service.  

· The sanction of dismissal was fair given the break in the trust relationship.  

· He requested that Applicant’s case be dismissed.      

Applicant’s Argument
39. Applicant’s representative argued as follows:
· Applicant was not involved with the loading of his truck. 

· The process of checking at the loading bay is thorough, and to locate 4 pallets of Amstel in the truck of Applicant was opportunistic.

· Somebody was to be blamed and Applicant was framed.  

· The deviation from the route was slight and after deliveries was done. 
· Deviation from the route was not out of line, as Wellington, the other driver, conceded that it could be done and that it did not amount to a breaking of any rule.  

· Applicant dropped crew at the taxi rank and nothing more.
· For Respondent to blame Applicant of dishonesty was mere speculation.   
· The representative of Applicant requested that he should be reinstated.   
ANALYSIS OF EVIDENCE AND ARGUMENT
40. Onus of proof:

· According to section 192(2) of the Act, if a dismissal is established, the employer has to prove that such dismissal was fair.

SUBSTANTIVE FAIRNESS:

MISCONDUCT 

41. Insofar as substantive fairness is concerned, the Code of Good Practice: Dismissal, as contained in Schedule 8 to the Labour Relations Act sets out the guidelines for employers to follow when dismissing an employee for misconduct.  In terms of Item 7 of Schedule 8 to the Labour Relations Act, the employer is required to show:

· That the employee contravened a rule or standard.

· That the rule or standard was valid and reasonable.

· That the employee knew or should have known the rule or standard.

· That the rule or standard was applied consistently, and
· That dismissal was a fair and appropriate sanction.
42. It was for Respondent to prove that Applicant contravened the rule and that he was guilty as charged.  The onus of proof is on a balance of probabilities.
43. It was to some extent common cause in this matter that Applicant deviated from the route.  Applicant’s explanation for this deviation was that he dropped crew at the taxi rank in Mamelodi.  Applicant also explained that the crew was not required to report at the depot, and that he could merely note this on his trip sheet.  Applicant further explained that deviation from the route was acceptable by Respondent, provided this deviation occurred after a truck driver completed his deliveries for the day.  Applicant added that to stop and to even buy groceries after deliveries for the day, was in order and was allowed by management.
44. Applicant also testified to the fact that he attempted to make contact with the depot / brand house before he dropped his crew, but that he could not make contact.
45. I firstly had to determine whether the version of Applicant could be accepted as the truth.  Stated differently, could I classify Applicant as a credible witness?  In this regard, I could not derive at a conclusion that Applicant’s version that truck drivers could deviate from the route, as he explained, as a true version.  It merely does not make sense.  In the event that this was the case, why would Applicant then have, according to his testimony, attempted to make contact with the depot / brand house when he was on his way to drop his crew.  Why did Applicant also not note / endorse on his trip sheet that he dropped his crew at the taxi rank.  Why Applicant did not call upon his crew to come and testify on what transpired on that day, could only be speculated upon.  Applicant’s main defence was that he was allowed to deviate from the route in the way he did.  Why then did he not call upon co-drivers to come and testify about this practice?  He could even have issued subpoenas if they did not volunteer.  Applicant had a lot to explain and corroboratory evidence could have tipped the balance of the scale in his favour.  Applicant’s version that he is not familiar with the area similarly does not make sense.  Applicant was a truck driver for the best part of nine years.  In the event that Applicant did not know the area, how could he then explain, with the certainty he did, that when he dropped the crew, it only amounted to a slight deviation from the route. 
46. Taken on a balance of probabilities, I found that Applicant indeed contravened the rule in that he deviated from the route and that he made unauthorised stops, which amounted to a contravention of Respondent’s code.  Applicant’s explanation for the reason he deviated from the route amounts to a highly improbable version.    
47. In the industry, surely this rule is a valid and reasonable rule.  This rule specifically provides for a situation like this.  In the event that Applicant adhered to this rule, he could not have been suspected of any irregular conduct.  By adhering to the rule as it was intended for, Applicant would not have exposed himself in the way he did.  The rule protects Respondent, but also the Applicant.
48. Taken on a balance of probabilities, Applicant indeed knew this rule.  Even if I found that Applicant was unaware of this rule, which I did not find, it would be reasonable to have expected of him to have known about this rule.   

49. It was not claimed by Applicant that this rule was not consistently applied in the sense that colleagues of Applicant contravened this rule, but that they were not dismissed for this breach.  

50. In conclusion, I find that a sanction of dismissal was warranted.  It could be understood that Respondent viewed the contravention of this rule in a serious light.  The contravention of this rule went to the heart of this employment relationship.  No trust remains in the employment relationship.  By contravening this rule, Applicant exposed himself to the inferences Respondent made pertaining to the stock that went missing.  It could not reasonably be expected of Respondent to have continued with this employment relationship.  
51. Applicant had a long employment history with Respondent, but in this case, it counts against him, as Applicant should have known better.  Applicant simply should not have deviated from the route, in any case, not without prior consent. 
AWARD 
52. Taken on a balance of probabilities, I could not derive at a conclusion that the dismissal of Applicant was unfair.  Respondent proved substantive fairness. 
53. I herewith order that:

a) Applicant’s case is dismissed. 

b) No order as to costs.

Signed and dated at PRETORIA on this 21st day of May 2012.

NBCRFI Panellist:

WILLEM KOEKEMOER
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