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In the matter between:

TSHISHONGA EMMANUEL
Union/Employee party

and

ROFHEDZA TRANSPORT AND EARTHWORKS

Employer party

Union/Employee’s representative: 

Union/Employee’s address: 3154 Tsiwana Street
                                                            Chiawelo
                                                            1818
Telephone: 083 727 7528

Fax: 
Employer’s representative: N/A

Employer’s address:  Box 95

                                             Kinross

                                             2270
Telephone: (017) 632 4425 

Fax: (017) 632 4421
1. DETAILS OF HEARING AND REPRESENTATION
1.1 This dispute was set down for arbitration on 19 November 2012 at Braamfontein offices of the National Bargaining Council for Logistics and Road Freight Industry. Only the Applicant attended the proceedings.

1.2 The notice of set down was sent to the Respondent by fax on 02 October 2012.

1.3 After issuing a certificate of outcome I proceeded in default, because according to the file the Respondent was sufficiently notified by fax regarding the hearing.

1.4 The proceedings were electronically recorded.

2.      ISSUE TO BE DECIDED

2.1 I am tasked to decide whether the Applicant’s dismissal was substantively fair or not.    

3.      BACKGROUND TO THE ISSUE
3.1 The Applicant was employed by the Respondent on September 2009, he was employed as a field operator.

3.2 His salary was R5 400.00 per month.

3.3 He was dismissed on 28 August 2012.

3.4 He is challenging substantively fairness regarding his dismissal.
3.5 The Applicant is seeking compensation as relief.

4.      SURVEY OF EVIDENCE AND ARGUMENTS

4.1 Applicants’ version

4.1.1   The Applicant testified as follows that on 28 August 2012 he attended a disciplinary inquiry. He stated that the charges which were levelled against him were misuse of company bakkie on 3 April 2012. The second charge was conspiring to steal the company bakkie on 27 July 2012.
4.1.2 The Applicant testified that he never misused the company vehicle, he also stated that he did not conspire to steal the company bakkie.
5. 
ANALYSIS OF EVIDENCE AND ARGUMENT
5.1 Section 188(1) of the Labour Relations Act 66 of 1995 as amended provides that, a dismissal that is not automatically unfair, is unfair if the employer fails to prove that the reason for dismissal is a fair reason related to the employee’s conduct or capacity or based on the employer’s operational requirements, that the dismissal was effected in accordance with a fair procedure.

5.2 Before me I only have the Applicant’s version. I will therefore accept it as true and correct.

5.3 The Applicant was dismissed for the misconduct which he did not commit. I find that his dismissal was not for a fair reason.
5.4 Based on the above and in the absence of the Respondent’s testimony. It is my finding that the Applicant’s dismissal was substantively unfair.
         6.    AWARD

 
(a) 
The Applicant’s dismissal was substantively unfair.

(b) 
The Respondent Rofhedza Transport and Earthworks must pay the Applicant as 


      
compensation an amount of R27 000. Calculated as follows R5 400.00 x 5=

R27000.00. I deem this amount to be fair and equitable, considering that the    Applicant was employed by the Respondent from September 2009, also taking into account that his dismissal was substantively unfair.


(c) 
The said amount must be paid by the Respondent within 14 days after the receipt of this award. 


(c)  
No order as to costs is made.
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