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Union/Employee party

and

CARLIN  EXPRESS CC
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Union/Employee’s representative: 
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                                                           Ramahlosa Ext 5

                                                           Boksburg
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Employer’s representative: N/A

Employer’s address:  10 Jansen Road
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Telephone: (011) 418 3039

Fax: (011) 432 2934
1. DETAILS OF HEARING AND REPRESENTATION
1.1 This dispute was set down for con-arb on 18 October 2012 at Braamfontein offices of the National Bargaining Council for Logistics and Road Freight Industry. Only the Applicant attended the proceedings.

1.2 The notice of set down was sent to the Respondent by fax on 16 October 2012.

1.3 After issuing a certificate of outcome I proceeded in default, because according to the file the Respondent was sufficiently notified by fax regarding the hearing.

1.4 The proceedings were electronically recorded.

2.      ISSUE TO BE DECIDED

2.1 I am tasked to decide whether the Applicants dismissal was fair or not.    

3.      BACKGROUND TO THE ISSUE
3.1
Mthetheleni Kuta
3.1.1 The Applicant Mthetheleli Kuta was employed by the Respondent on August 2007, he was employed as a packer.

3.1.2  His salary was R931.51 per week.

3.1.3  He was dismissed on 09 July 2012.

3.1.4  He is challenging substantive and procedural fairness regarding his dismissal.
3.1.5 The Applicant is seeking compensation as relief.
3.2 Tom Mashatula
3.2.1 The Applicant Tom Mashatula was employed by the Respondent on September 2003, he was employed as a packer.

3.2.2 His salary was R1 280.00 per week
3.2.3 He was dismissed on 09 July 2012.
3.2.4 He is challenging substantive and procedural fairness regarding his dismissal

3.2.5  The Applicant is seeking compensation as relief.

3.3 Reuben Madi
3.3.1 The Applicant Reuben Madi was employed by the Respondent on December 2011, he was employed as a driver.
3.3.2 His salary was R1000.00 per week. 
3.3.3 He was dismissed on 09 July 2012.
3.3.4 He is challenging substantive and procedural fairness regarding his dismissal.

3.3.5 The Applicant is seeking compensation as relief.
4.      SURVEY OF EVIDENCE AND ARGUMENTS

4.1 Applicants’ version

4.1.1   Mthetheleli Kuta testified on behalf of the Applicants as follows, that he was dismissed together with his colleagues Tom Mashatula and Reuben Madi.
4.1.2   He stated that on 2 July 2012 Bramdt who was the manager informed them to load all tyres that were on the bay. He indicated that they loaded all the tyres as per the instruction.

4.1.3  The Applicant testified that after loading the tyres they went home because it was knock off time. He further testified that around 6:30 in the evening he received a call from his manager who advised him that there were extra tyres that were loaded on the truck.

4.1.4   He stated that when they reported for duty the next morning the truck was off loaded, and it was discovered that there were eight more tyres on that load. He mentioned that Brandt then accused them of loading extra tyres with the intention of stealing them.

4.1.5   The Applicant testified that he advised Brandt that they did not want the steal the tyres, they loaded all the tyres that were on the bay as per the managers instruction. He also mentioned that it would have been impossible for them to steal the tyres because after loading them on the truck afternoon, the driver by the name of Edwin was supposed to take the truck to make deliveries the following day.
4.1.6  He mentioned that Reuben was not around on the day when the tyres were loaded on the truck.
4.1.7  The Applicant stated that police came and arrested them and they were released on bail. He also stated that when they returned to work Brandt told them that they were dismissed.
4.1.8    He testified that no hearing was held prior to their dismissal.
5. 
ANALYSIS OF EVIDENCE AND ARGUMENT
5.1 Section 188(1) of the Labour Relations Act 66 of 1995 as amended provides that, a dismissal that is not automatically unfair, is unfair if the employer fails to prove that the reason for dismissal is a fair reason related to the employee’s conduct or capacity or based on the employer’s operational requirements, that the dismissal was effected in accordance with a fair procedure.

5.2 Before me I only have the Applicant’s version. I will therefore accept it as true and correct.

5.3 In this case the Applicants were dismissed for the misconduct they did not commit. I therefore find that they were not dismissed for a fair reason. Prior to the Applicants dismissal no disciplinary inquiry was held.
5.4 Based on the above and in the absence of the Respondent’s testimony I find that the Applicants dismissal was substantively and procedurally unfair.

5.5 I therefore deem as compensation the following amounts to be fair and equitable considering that the Applicants dismissal was substantively and procedurally unfair, and also taking into account the period they were employed by the Respondent.

5.6 Mthetheleli Kuta an amount of R24200.58 which is equivalent to six month’s salary  calculated as follows R931.51= R4033.43 x 6= R24200.58.

5.7 Tom Mashatula an amount of R44339.20 which is equivalent to eight months salary calculated as follows R5542.40 x 8= R44339.20
5.8 Reuben Madi an amount of R12990.00 which is equivalent to three months salary calculated as follows R1000.00 x 4.33= R4330 x 3= R12990.00.
     6.
AWARD
6.1 The Applicants dismissal was substantively and procedurally unfair.
6.2 The Respondent Caling Express cc must pay the Applicants as follow:
i. Mthetheleni Kuta an amount of R24 200.58
ii. Tom Mashatula an amount of R44 339.20

iii. Reuben Madi an amount of R12 990.00
6.3 The said amount must be payed by the Respondent within 14 days after the

  receipt of the award.    


6.4     No order as to costs is made.
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