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National Bargaining Council for the Road Freight and Logistics Industry

Your Road Freight Partner.




AWARD                       

	                   Private Bag X69, Braamfontein, 2017

                   29 de Korte Street, Braamfontein,

2001,  

                   Tel: (011) 403-9990, Fax: (011) 403-7891 / 403-4379

           CASE NUMBER : GPRFBC 23818


In the ARBITRATION between

GIWUSA obo J VILAKAZI                            UNION/EMPLOYEE PARTY
and
XINERGISTIX MANAGEMENT SERVICES                 EMPLOYER  PARTY
	Union/Applicant’s representative:
	Andile Nyembezi

	Union/Applicant’s address:
	P.O. BOX 1713

	
	Germiston

	
	1400

	
	

	Telephone:
	(011)873-4804

	Telefax:
	(011) 873-628

	E-mail:
	

	
	

	Respondent’s representative:
	Roelien Oelofse

	Respondent’s address:
	2 Flaming Road

	
	Alroad

	
	1451

	
	

	Telephone:
	011-908-6363

	Telefax:
	011-854-5598

	E-mail:
	

	
	


DETAILS OF HEARING AND REPRESENTATION:

The arbitration was heard at the Braamfontein offices of the NBCRFI on the 27th    June 2013. The applicant was represented by Mr Andile Nyembezi the union Official of GIWUSA. The employer was represented by Mrs Roelien Oelofse from the Employers Organization. 
ISSUE FOR DETERMINATION
Whether the applicant’s dismissal was substantively fair
THE EMPLOYER’S CASE

THE EVIDENCE OF JOHANNES MOTSOENENG
1. He is a fleet Manage at the Respondent and has been in this position for a 

     year and he was a controller for 10 years.
2. He knew the applicant as a general worker, the as an assistant supervisor 
until he was promoted to a truck driver.
3. He referred to the notice of the disciplinary hearing at page 1 of the 
Respondent’s bundle and stated that it was issued on the 7 November 
2012.
4. He testified that the trucks of the Respondent are fitted with a device called 
video cam which monitors everything the driver does in the truck. 
This include negligence and reckless driving, revving and swerving of the car from left to right and when all this is detected, the device sends it to the controller. The detection is done 8 seconds before and after the occurrence of an incident then the device immediately sends the video footage to the Risk Manager and it starts recording again.

5. On the day of the incident the applicant was on his way to Pretoria. 

Through the video footage they saw that the applicant saw the bakkie in 

front of him as he was looking at it when he was driving.
6. Contrary to the above, the applicant in his statement said he did not see 
the bakkie and that it did not indicate that it was turning. The applicant 
further claimed that he was trying to avoid the accident whereas he could
have driven the truck on the left lane as there was no car. He did not keep
a sufficient following distance that is why he hit the bakkie  from behind.
7. He referred to the applicant’s statement at page 11 of the Respondent’s 
bundle and stated that it was written by Thabo the assistant controller on 
the day of the incident. The applicant acknowledged the contents of the 
statement and he signed it.
8. He stated that the applicant applied the brakes when he had already hit the 
bakkie which drove in front of him.
9. He phoned the owner of the bakkie who told him that it had been written 
off and the three quotations obtained by the company at pages 14, 15. 16
all confirmed that it is uneconomical to repair the bakkie because the 

money to repair it would be more than its value.
10.  He was at the disciplinary hearing and the applicant pleaded guilty.
He stated that as per the company disciplinary code at page 22 of the 

Respondent’s bundle, the sanction for gross negligence is dismissal.

THE EVIDENCE OF JUAN HENNING 
11.
He is a general Manager of the Respondent and had been in that position 
for 11 months.
12.
He was the chairperson of the disciplinary hearing.
13.
After the applicant pleaded guilty he took aggravating and mitigation 

factors into account.
14.
He arrived at the decision to dismiss after he considered the statement 

from the applicant as well as evidence presented, the fact that the 

Respondent’s disciplinary code on gross negligence prescribes dismissal and 

that the applicant pleaded guilty did not outweigh the misconduct.
15.
He stated that the rule is consistently applied in the company. 

The procedure of the company is that if an incident takes place the 

employee is required to make a statement and the incident number is

created by the system. The incident will then be investigated by the fleet 

manager and the Risk Department and only upon an investigation it would 

lead to a person being subject to a disciplinary hearing.
16.
On the issue of consistency he testified that the incident regarding Joseph 

Malinga occurred at the time when he was a logistics manager and Joseph
 
direct manager was himself. The incident took place in Piet Ritief at Bison 

Board. When they heard about the incident they immediately went to 

investigate the case. Upon arrival at the place where the accident occurred
 
they took into account that there were road works and the Bison board was
 
removed without notification, the vehicle had a breakdown.

17.
The investigation also revealed that the driver of the bus carrying school
 
kids was under the influence of alcohol and he was speeding. It was on this 


basis that Joseph Malinga was acquitted by the criminal court.

18.
Joseph Malinga was not charged with negligence because he followed 


procedures.

19.
Regarding David Makwatsha he testified that he was an X310 driver and

 
he was travelling from Durban to Piet Ritief and he was going to load in 


Johannesburg. On his way he received a call that his son had passed away 
and he got disturbed and hit a stop and go at the road works.

20.
An investigation was done and it was found that there was no sufficient 


road marks, and there a bad light and it was late at night and the road was 


under construction. David Makwatsha was not charged and there was no 


hearing for him as well.

21.
Regarding the case of Joseph Boesak he was charged for gross negligence, 

found guilty and dismissed.

22.
Other incidents he knows of where the employee was dismissed, it was for 


speeding at the bridge where the driver should have drove at 40 K/PH and 


the vehicle overturned.
23.
He concluded by stating that the sanction was consistently applied by 


the company.


THE APPLICANT’S CASE
24.
The applicant was employed as a Driver at a salary of R6 584.45.

25.
During the 11 years with the company he had never had a disciplinary 


record and the present case was his first case with the company.

26.
He testified that on the 23 October 2012 he was on his way to Pretoria, 

Alrode and Swaartkoppies.
27.
On the road there was a bakkie which drove in front of him and he did not 

notice it because he was changing the lane. Soon after he changed the lane
 
he realized that his truck was near the bakkie and he tried to stop the  


truck by applying brakes but he unfortunately hit the bakkie at the back.
28. 
On impact after he hit it its back window came out and fell and the bakkie 

was eventually stopped by the pole.

29.
Whilst he was at the scene of the accident his present representative Andile 


Nyembezi arrived and asked him what had happened. He told him he was 


going to a meeting and that if he had a problem he should phone him.

30.
He stated that the bakkie he had hit was drivable and its driver never 

received treatment from the ambulance which arrived on the scene.
31.
The quotations at pages 14, 15 & 16 of the Respondent’s bundle was never 


presented at the disciplinary hearing. Also pages 11 and 13 he did not see
 
at the hearing.
32.
He had no intention to cause the accident. The applicant stated that he was 

not the first driver to have caused an accident, Joseph Malinga told him that
 
he had also caused an accident when he made a U-turn the pipe burst, that 

is when the combi carrying school kids came and hit the truck that was 


stationery. When Joseph Malinga made a U-turn the pipe at the back of the 


truck burst and the truck stopped and that is when the combi crushed onto 


the truck.
33.
Joseph Malinga told him that passengers in the combi died and he went to 


hide in the bush for the fear of being killed by people.
34.
He testified that David Makwatsha told him that when he caused the 
accident he did not know what happened in his mind because he had 
received a message that his child had passed away as a result he hit the
stop and go and two people died.
35.
He stated that he believe that the decision of the chairperson to dismiss

 
was too harsh because in his case no person died whereas in the cases of 


Joseph Malinga and David Makwatsha people died.


THE EVIDENCE OF ANDILE NYEMBEZI
36.
He testified that on the 25 October 2012 he attended a meeting in Alrode 

and on his way he saw the accident. It was in the morning between 10 & 11 

A.M. and police were at the accident scene.

37.
He saw a van and its back window had came out. He spoke to the applicant
 
and there was nothing serious. There was no write off and nobody was 


injured at the accident scene. When he came back from the meetings they 


were no people and the cars had been removed.

ANALYSIS AND EVALUATION OF THE PARTIES EVIDENCE
38.
The following charge was preferred against the applicant”
1. “ Gross negligence on the part of the driver resulting in an accident with 

  GL10 on the 25/10/1012”.

39.
The applicant was found guilty of this charge and he was dismissed.

40.
Under cross-examination the applicant was asked about what he could have
 
done to prevent the accident and he stated that he could have seen it and 

could have applied the brakes quickly. After viewing the video footage  I
 
agree with the applicant that this is what he could have done but he failed
 
to do so.

41.
I have observed the video footage of the accident which was presented as 

evidence in this matter. The applicant was driving on the left lane of the 

road.  Immediately after he changed the line to the right hand side and was 

following a white bakkie. From the video footage, whilst he was following 

the bakkie, the applicant is seen looking on the left side and not
 
concentrating on the lane he was driving on. By the time he looked where
 
he was driving he was very close to the bakkie which had already given the 

signal that it was turning to the right and he hit the bakkie at the back and 

the rear window of the bakkie fell. That is where the video footage ended.
42.
It is apparent from the video footage that there were no cars to be 


observed on the left lane because he had already changed to the right lane. 


From the video footage it is apparent that the lack of concentration was the 


major cause of the accident.
 On this ground alone, the applicant was 


properly charged, found guilty and dismissed for negligence.
43.
It become unnecessary to deal with the after effect of the accident which 

allegedly led to the bakkie being written off,  because that was not the 

charge against the applicant.

44.
The undisputed evidence is that in terms of the Respondent’s disciplinary 

code at page 22 of the bundle, dismissal is a mandatory sanction for
 
offences on gross negligence.
45.
The applicant further contended that the employer had applied the sanction
 
of dismissal inconsistently. In support of this contention he led the evidence
 
of two employees who he alleged were not dismissed by the company 

despite that they were involved in an accident with the company trucks.

46.
At the outset I must state that the evidence sought to be relied upon by the 


applicant in this regard was purely hearsay. This is evidence that was 


related to the applicant by the people who were allegedly involved in those

 
accidents. None of these employees were called as witnesses to corroborate

 
the applicant’s evidence and not only for this reason but also for the 


following reasons I reject the applicant’s contention.

47.
Under cross-examination the applicant conceded that the only thing which
 
makes his case common with that of Joseph Malinga and David Makwatsha 

is that there was an accident.  The circumstances on how the accidents 

happened were materially different. Both cases of these employees were 

investigated and it was found that they should not be charged. 
48.
Applicant stated that he also understood that in his case there was a 


camera.

49.
To demonstrate the consistent application of discipline by the Respondent
 
Mr Henning’s led evidence to show that Joseph Boesak who was charged 

and found guilty for gross negligence was dismissed. Mr Nyembezi the

 
applicant’s representative sought to argue that the incident of Joseph 


Boesak happened in Cape Town and not in Alrode. In my view it is 


immaterial where the incident happened. What is important is that the 


employer should demonstrate consistency when it deals with matters of
discipline throughout its provincial branches.
50.
The Respondent Further led evidence of an employee who exceeded the 


speed limit of 40 KM/PH at the bridge and that resulted in the car 

overturning. This employee was charged and dismissed for gross 

negligence. Needless to say that, this evidence was not challenged by the 

applicant.

51.
I find therefore that the Respondent had consistently applied the sanction

 
of dismissal in cases of gross negligence.
52.
The evidence of the applicant’s representative did not come near to proving 

that the applicant was not gross negligent as he was charged by the 

Respondent. His evidence is relevant for the purpose of proving that no 


person got injured. Unfortunately this was not the charge against the 


applicant. The evidence does not prove that the car was not written off

 
either because the witness did not qualify to make that assessment.
53.
The evidence of Johannes Motsoeneng corroborated the evidence presented on a video footage.                
         AWARD
(ii)
The dismissal of Jomo Vilakazi by bXineristix Management Services  is substantively fair.
(ii)
The application is dismissed

(vi)
I make no order as to costs.
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NBCRFI  PANELLIST : 

Stephen Ntombela
THUS DONE AND SIGNED AT JOHANNESURG ON THIS THE 18th DAY OF JULY 2012

