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 DETAILS OF HEARING AND REPRESENTATION

The hearing was held on 15 February 2007at the Bargaining Council’s offices in Pretoria. Mr Maziibuko of SATAWU, a duly registered trade union, represented the Applicants. Mr Adams, its manager and Mr. Bosman, its HR manager, represented the Respondent. The hearing was conducted in English, with interpretation in Sotho provided by Mr T. Mothoane for the Applicants respectively. 

One tape was used in recording the proceedings.

2. BACKGROUND INFORMATION

2.1 Respondent’s Opening Statement

In its opening statement, the Respondent averred that one of its major clients, Epol Rustenburg, instructed the respondent to change the shift system to meet their schedule. A meeting with the shop stewards was convened on 20 October 2005. The new client’ needs explained. Furthermore, memos were place on all respective notice boards  for all to read. There were five of them initially, two requested to be released from the shift change and three were charged with ‘refusal to obey a lawful and reasonable instruction’ .They were give ample time to prepare themselves for the hearing and their rights were read to them.

Of the three charged employees, Bogatsu and Sedingwe’s appeal application was denied on the bases that it lacked merit. Dismissal was upheld. The 3rd employee, who was party to this misconduct gave a  convincing reason and he was subsequently reinstated.

2.2 Applicant’s Opening Statement

In their statement, the union argued that the dismissal was both procedurally and substantively unfair in that there was an objection raised in respect of the chair, that he was biased.

Regarding substantive fairness, there was no lawful instruction for both employees except memos that were placed on the notice boards.
3. PRELIMINARY ISSUES

“I reverted back to conciliation to try and reach an amicable consensus but that failed. Secondly, the respondent argued that because there were two applicants involved, they will give their testimony just once as facts are the same for both of them. The second applicant will just lead evidence without them having to repeat themselves. The union was happy with this arrangement.  

4. THE ISSUE TO BE DECIDED

Whether the Applicant’s dismissal was both substantively and procedurally unfair. 

5. Documentary and Real Evidence

Respondent tendered a bundle of documents and applicants were afforded time to peruse them. The Respondent’s bundle was marked as bundle “A”. Both then jointly perused the document. It was agreed that nothing contained in the bundle is being disputed and that it can be accepted as evidence on record.

In making my decision, I shall refer to both testimony given during the arbitration proceedings and documentary evidence tendered   by the respondent.

6. SUMMARY OF EVIDENCE & ARGUMENT

6.1 Respondent’s Version

6.2 Mr Adams- Sedingwe’s case

5.1.1 His testimony given under oath was the following:

That he (herein referred to as ‘Adams’) has been appointed into supervisory position, that of contract manager by the respondent on 01 May 1994 to date. On 20 October 2005, a client, Epol Rustenburg, instructed the respondent to change its shift system. He summoned the shop stewards the same day at 15h30 and informed them of the client’s request. Memos were handed to shop stewards to distribute accordingly. 

Memos were placed at respective notice boards, including the notice board within the dispatch area, where all drivers could easily see them. This, according to him, was the respondent’s procedure of notifying its employees of pending changes. Two drivers could not make it for the shift and duly notified the respondent thereof. Sedingwe did not turn up for the new shift and neither did he inform the respondent as instructed. 

The next day, Adams questioned Sedingwe as regards his absenteeism and no valid reasons were advanced. Sedingwe was subsequently served with a notice to appear before a disciplinary enquiry on 25 May 2005. On charges relating to “refusal to obey a lawful and  reasonable instruction”.
On 26 May 2005, the next day, Adams received a request for postponement to Monday 31 May 2005, .reasons being that the applicant needed time to prepare himself. Postponement was granted on 28 October 2006. The same day, Adams received a letter from the union, advising him that Sedingwe has been elected as a shop steward. The day of the hearing. 

he asked for yet another postponement on the basis that he was now a shop steward and needed to be represented by a union official. His request for postponement was declined. The chairperson told him that ample time was given to him to sort out his affairs. The hearing for the 31st stood and a decision to dismiss Sedingwe was confirmed.

 During cross-examination, he testified that protocol was followed. Firstly advising the shop stewards and then placing memos on notice boards including the notice board next to the driver’s entrance for visibility. The instruction was meant for all employees. Asked whether he spoke to both applicants subsequent to their absenteeism, Adams confirmed that he did.. 

Asked when the request was received from the client, Adams said it was on Friday. The new shift system was to be implemented the following Monday and that he summoned shop stewards at 15h30. Asked how he ensured that all employees received the message, his answer was that he ‘called all shop stewards and advised them of the changes, secondly, that memos were put on notice boards for everyone to read’. This was the respondent’s way of communication with its employees.

Asked whether there were any employees doing overtime on that Saturday, his answer was in affirmation and those employees were “requested and instructed and Sedingwe was one of them”

During re-examination, Adams clarified that the last time this client requested shift change was in 2005 and that  same ‘protocol’ was followed. He further clarified that the ‘request came from a client, we had no other alternative’. (Verbatim)

New testimony was then given during re-examination which I cautioned the Respondent that I will give the applicant a chance to cross-exam him on. This related to whether, due consideration was given to the fact that Sedingwe was now appointed a shop steward and what process was followed in considering this. He confirmed that he considered the fact the Sedingwe’s status had changed but that his status only changed after and that he was aware that the procedure would have been to inform the union first before proceeding with the disciplinary enquiry. He also confirmed that the offence is a dismissible offence in terms of the company policy (page 29 of his bundle).

Regarding the issue of the chairman’s biasness, the fact that the chairperson has material interest in the company, he clarified this by stating that the chairperson is a contract manager for the Epol branch and part of management.

Applicant did not cross-examine the respondent on the new evidence advanced during re-examination.

This concluded the Respondent’s testimony.

5.2 Applicant’s Version

5.1.1 Bogatsu (1st Applicant), testified under oath:

That he started working for the respondent in March of 1999 as a code 14 driver. He confirmed having received a notice to attend a disciplinary hearing but was not happy with the proceedings and in particular, the chairperson. He had two grievances against the chairperson and when he raised this as an objection towards the chair’s biasness, Adams got aggressive. 

He furthermore requested to use the respondent’s telephone to call the union so that they (union) could come and testify that there was a lot of ‘misunderstanding’ and that there was no intention to defy the instruction issued. Adams ‘aggressively denied him the use of his telephone and that he resorted to asking protection from the chair. He also asked the chairperson if he could use his own mobile telephone, this was granted ‘after a long argument’, he testified.

Bogatsu then called Mahlangu, a union official. He explained his predicament and requested him to talk to Adams. Adams and Mahlangu spoke on the telephone, he testified. I was not interested in what the conversation was all about as Mahlangu was not present to corroborate the evidence.

He further testified that he was doing a morning shift on 22 October 2005 and night shift on the subsequent Thursday and Friday. On the Friday in question, the 25th, he overheard men talking about the shift change. He went ahead with his business. He only got to know about the memo when he was served with a notice to appear before an enquiry. He wanted to know why he was served with the notice, Adam’s response was ‘Why were you not on duty over the weekend, I put the memo”. He told Adams that he had family matters to attend to and requested him to postpone the hearing. 

During cross-examination, he testified that it was not just a normal Saturday as there were employees doing overtime.   Bogatsu was asked what the grievance against the chairperson was about and he answer was that it had to do with his attitude, his swearing and screaming at workers. Asked what the procedure would be in circumstance like those, he said that he asked to meet with the chairperson. They did meet and his reaction or response regarding the issue was that he (chair) was new to the company and that he should e given a chance to rectify his behavior. He accepted the chair’s apology.

He still felt that the respondent did not follow correct procedures in that there was yet another unresolved issue, that of the respondent’s refusal to have granted him the second postponement. 

During cross-examination, it was put to Bogatsu that because apology was accepted, it should have been water under the bridge and that there was no reason for him to further object to the chairperson.
 On the issue of he Respondent’s refusal to grant him the second postponement, he was referred to page 8 of the respondent’s bundle, stating that the responsibility of ensuring the presence of representation lay with him.

Applicant was asked how he knew it was for the afternoon shift if he did not see the memo, he stated that he overheard what his colleagues said. It was put to him that he was lying under oath and that he saw the memo on the morning of the 21st as he was doing night shift the day before. He insisted that his colleagues were on the afternoon shift and that he overheard them. He was then referred to page 16 of the respondent’s bundle. I will briefly surmise. Both applicants were asked if they were aware that they should have worked as requested on the memo. Both applicants’ response was that they did not read the memo. Adams then called his witness, one Terresa who was asked to explain to the chairperson what was said the day the memo was handed out. Her response, which I will quote verbatim, was:

“We saw the notification but  already arranged with other drivers to do the worked” to which Bogatsu said it was a lie (to Terresa)

Bogatsu was asked again if he was lying then and he said that he was, that he was under pressure then and is not now.  Bogatsu was then referred to page 34 of the respondent’s bundle. His reasons were that the union was not notified of the hearing, he did not mention ‘pressure’ as the issue. His response was that he ‘forgot’ about it because of Adam’s aggressive behavior. This version was never challenged.

ANALYSIS OF EVIDENCE AND ARGUMENT

Having considered the evidence and arguments presented to me, I find that in general the Applicant’s version is more probable than that of the Respondent. Below are some of these areas.

Let me start with the charge itself, page 29 of the respondent’s bundle – “Refusal to obey a lawful and reasonable instruction.”

Was there a rule or instruction?

No doubts about it. It is common cause that the respondent received a letter from its major client, Epol in Rustenburg, requesting shift change.

Was the instruction or rule reasonable?

The interpretation of this term ‘reasonable’ in my view, goes to the core merits of this case. According to the most commonly used dictionary, the Oxford dictionary,the term ‘reasonable’ means:

· Having sound judgment ( used as an adjective) or:

·  Ready to listen to reason, or:

· In accordance with reason; not absurd, or:

· Within the limits of reason.

Evidence was led that the instruction emanated from a client. This instruction was received by the respondent on Friday, be implemented the following day, a Saturday. Evidence was also led that there is more than one shift at the workplace. There is a morning shift and an afternoon shift. It is also common cause that the shop stewards were told at 15h30 on Friday, to inform the rest of its members of the sudden change. It is again common cause that the Saturday in question was not just a normal Saturday, it was an overtime Saturday.

When information like this is conveyed or even received on a late Thursday afternoon, to be implemented the following day, meaning with immediate effect, is that reasonable? Are informing employees verbally via a shop steward and again by notice placed on the notice boards, reasonable?  Is this ‘in accordance with reason’ and ‘within limits of reason’?  Two different shifts that commences at different times is supposed to be informed by one shop steward( by the way, Aaron Matsila, the other shop steward, was called by Adams as he was not present)and ensure not only compliance but adherence too. No time to ask questions, (see page 17 of the respondent’s bundle):




Phillip Bogatsu: “I went Moses Makinya (shop steward) and said that he personally agreed to come at 24h00 and that there were  inceficient (sic) time to inform the other workers….”
I agree that there was insufficient time for the employees to even begin to understand what was happening. They relied on Makinya to impart information but Makinya had no time to explain, as he had to round all the employees and again, place memos on the notice boards. Furthermore, Bogatsu in his statement mentioned supra, continued to say:




“There was argument they didn’t know if they will be paid overtime or not”

There was evidence led that it was not a normal Saturday. This simply means that some employees were working overtime. There was no explanation advanced to employees or even to Makinya, whether this new arrangement will affect overtime or not and again I repeat, there was insufficient time and this led to misunderstanding (as testified by both employees and again, corroborated by their statements made at the disciplinary hearing-page 21 of the respondent’s bundle…”The misunderstanding was caused by the issue was off the afternoon shift starting at 24h00 and not at 15h00…(sic)” This evidence was never challenged or even referred to by the respondent. Applicants were left to guess on this issue.

I find the applicant’s testimony more plausible.

Overtime work is regulated by the Basic Conditions of Employment Act and should be adhered to. It is therefore the respondent’s duty to ensure that its employees understand every issue pertaining to this. This is an infringement of a right and not “I am aware of the agreement off how drivers work over the week-ends but when a (sic) instruction is given, it change the agreement and then that instruction must be obeyed…(sic)” as per Adam’s statement on page 20 of its bundle. The instruction does not change the agreement. It is the agreement that changes an instruction. Firstly, the instruction must be lawful and secondly, reasonable. Section 10(1)(b) of the BCEA reads:




Subject to this chapter, an employer may not require or permit an employee to work-




(A)…………………




(b) Overtime except in accordance with an agreement.

Again, applicants were left to guess. Not even the shop stewards could explain this to them, see page 17 of the respondent’s bundle. 

I have no doubt in my mind that a client is an important factor in determining the respondent’s economic muscle, however, there were other ways in which the respondent could have dealt with this request. The respondent did not adduce any evidence to impress upon me their efforts in rectifying this ‘confusion’.  To give employees a day to unilaterally change their condition of employment, in the name of a lawful and reasonable instruction’ is unfair. The respondent denied postponement for the second time on the basis that sufficient time was given to Bogatsu to secure representation, but then in the same breath, fails to recognize it to its employees. For other employees to be able to make it does not make the instruction ‘reasonable’ either, it only makes it lawful.  In this case, I am guided by the decision in- Nampak Corrugated (Wadeville) v Khoza and County Fair Foods (Pty) Ltd v CCMA & Others (1999) 20 ILJ 1701 (LAC), it was held that: when evaluating whether dismissal was a reasonable sanction, it must be accepted that there is a range within which reasonable people might reasonably disagree on the penalty for a particular offence. Where the employer’s decision falls within that range, commissioners   or judges should not interfere merely because they would have preferred a lesser penalty. Kroon JA stated: 



“If commissioners could substitute their judgment and discretion for the judgment and discretion fairly exercised by the employers, then the function of management would have been abdicated-employees would take every case to the CCMA. This result would not be fair to employers. In my view, interference with the sanction imposed by the employer is only justified where the sanction is unfair or were the employer acted unfairly in imposing the sanction. This would be the case, for example, where the sanction is so excessive as to shock one’s sense of fairness. In such a case, the commissioner has a duty to interfere”

Read with section 192 of the LRA 66 of 1995, as amended:





(1)………………….

(2) If the existence of a dismissal is established, the employer must prove that the dismissal is fair.


The inescapable conclusion at which I have arrived is that the respondent had failed to discharge the onus of proving that the dismissal of the applicants was substantively fair.

AWARD

1. The dismissal of both Johannes Sedingwe and Phillip Bogatsu is substantively unfair.

2. The respondent, Unitrans Freight, is hereby ordered to re-employ both applicants with effect from 5 March 2007 on the terms and conditions applicable to them on the date of dismissal.

3. The respondent must comply with the order within fourteen (14) days from the date of receipt of the award. 

____________________

Kate Mataboge

Arbitrator 
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