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DETAILS OF HEARING AND REPRESENTATION
The present dispute was referred to arbitration as an unfair dismissal dispute and the hearing was held at the Council premises in Bloemfontein on 26 February 2007. 
The applicant was represented by Mr A Raymard of Ramothello, Tsotetsi Inc attorneys. The respondent was represented by Ms C Papantoniou. My thanks are due to both representatives for their assistance.
It should be noted here that the applicant’s representative had requested Council in writing to provide an interpreter for the arbitration. No interpreter was provided however, and the parties had to decide whether to try to proceed or to ask for a postponement. Eventually the applicant reluctantly agreed to testify in Afrikaans in order to avoid any further delay and the arbitration proceeded accordingly.
BACKGROUND

The respondent is a national transport company with a branch in Bloemfontein, where the applicant worked as a driver until the termination of his services on 21 or 22 June 2006 in circumstances which are set out below. 
ISSUES IN DISPUTE 
The existence of a dismissal is in dispute. In the event of a dismissal being established, the substantive and procedural fairness thereof are in dispute.

SURVEY OF EVIDENCE AND ARGUMENT

The case for the applicant
Mr M W Nkamane is the applicant in this matter.
According to the applicant, he was instructed to report to the respondent’s Bloemfontein office early on the morning of 22 June 2005. By about 10h00 Mr SJ van Rensburg was ready to see him so the applicant went to the office where Mr van Rensburg and another person were present. Van Rensburg pointed to a box and said he had got the items from the applicant’s nephew, Paul Nkamane in Bloemfontein, and who worked with the driver Petrus Matlakala. Van Rensburg did not let the applicant see inside the box but the applicant denied knowledge of the contents as he stayed in Botsabelo not Bloemfontein. Mr van Rensburg then took a piece of paper in which he wrote something and told the applicant to write the same on another piece of paper. The content of the writing was that the applicant resigns from his employment. The applicant said he did not want to resign, van Rensburg said he did the same with Petrus and Paul who signed because they did not want to go to jail for the stolen goods, the applicant repeated that he did not want to resign and that he did not steal, van Rensburg threatened to call the police but the applicant continued to refuse. He wanted to leave but the other person – a man called ‘Chris’ – was at the door and would not let him leave without signing. Van Rensburg was angry and speaking loudly, he said he had his own people and knew where the applicant stayed so the applicant became scared and wrote the letter of resignation which he also signed. Chris said nothing. The applicant initially denied recognizing ‘Chris’ but then identified him as Mr C Joubert who was present at the arbitration. The applicant denied that there were a group of employees or the police present when he signed his letter of resignation, he denied that these events took place on the evening of 21 June 2005, and he denied being told that the proper disciplinary procedure would be followed. The applicant also did not know of other employees involved in the stolen goods.
The applicant then reported the matter to the police at Central Park police station who referred him to the CCMA where he told them he had no union but had an attorney and he was then directed to his attorney. He admitted that he did, however, belong to a union (SATAWU) and had told a shop steward about his situation. He said that he did not report the threats to Mr van Rensburg’s boss as he was confused and he did not know who van Rensburg’s boss was.
According to the applicant, he would not have resigned had it not been for the threat made by van Rensburg. He denied resigning in order to avoid disciplinary proceedings against him for theft and he denied any involvement in theft. He said that he had only been able to find occasional work after his dismissal. He said he wanted compensation as it would not be possible for him to work well at the respondent again.
Mr T P Nkamane (‘Paul Nkamane’) is a nephew of the applicant and he also worked for the respondent as a truck assistant. He said that on the evening of 21 June 2005 he arrived back at the respondent’s premises from a route. Mr van Rensburg and a group of men calling themselves policemen accused him and his driver, Petrus Matlakala, of stealing; eventually they searched Mr Nkamane’s house and found items in his bedroom.
Mr van Rensburg told Mr Nkamane that he was a thief and would go to jail. Van Rensburg wrote on a sheet of paper and then told Nkamane to write and sign the same words on another piece of paper. When Nkamane questioned this, he was threatened with a beating so he signed but he could not recall what was written on the paper; he later said he had signed because he thought he may go to jail. Van Rensburg also said that the applicant must know about the theft as he was a relative even though the applicant was not present during all this. Nor was Mr Joubert present.

Mr Nkamane eventually agreed under cross-examination that he had not been forced to resign and therefore he had not referred a dispute to the Bargaining Council.
In argument, it was submitted that the applicant was constructively dismissed and that such dismissal was substantively and procedurally fair. The applicant asked for compensation.
The case for the respondent
Mr C W Joubert was the respondent’s national operations manager for the PEP/ Ackerman account at the relevant time; he was based in Johannesburg and Mr S van Rensburg was helping him out with that account in Bloemfontein.
According to Mr Joubert he received information about a theft syndicate among drivers and assistants employed by the respondent on the PEP account shortly before 21 June 2005. On the afternoon of 21 June 2005 he received further information regarding the applicant, Petrus Mtlakala and Paul Nkamane and that the latter two were offloading stolen goods at their houses. The police were called and a search conducted where certain goods were found - Mr Joubert doubted that they had gone to the applicant’s office if the applicant lived as far as Botsabelo. By that time all the staff members working for the PEP account were present and in Mr van Rensburg’s office with the police. The police spoke and there was a heated discussion with staff members accusing one another. 
One of the drivers offered to resign. Joubert told him there were disciplinary procedures to be followed but the driver insisted on resigning and others followed until about 8 or 9 resigned. Mr Joubert read the applicant’s letter of resignation which he said he accepted but he could not recall when the applicant had resigned. Joubert said the applicant may have resigned in the main group, or later that evening after the main group had left, or whether the applicant resigned the following morning 22 June 2005 – Joubert himself left that next morning early and was not present but he heard about the later resignation. He assumed the applicant resigned because of the weight of evidence against him but did not know the applicant as he worked in Johannesburg. Mr Joubert denied any force being used in any of the resignations.
Mr S J J van Rensburg was, at the relevant time, the branch manager of the respondent in Bloemfontein and acting manager on the PEP contract, in respect of which he reported to Mr C Joubert.
Mr van Rensburg confirmed Mr Joubert’s testimony as to the reports of theft just before 21 June 2005 and the arrival of Joubert in Bloemfontein to investigate. On the afternoon of 21 June 2005 more information came to the two men about staff members offloading goods at their residences, the police were called and Mr Petrus Mtlakala was caught offloading the client’s goods at his house; Mtlakala and his assistant, Paul Nkamane, provided the names of other employees involved in the scheme and more searches were conducted – van Rensburg doubted going as far as Botsabelo to the applicant’s house but said this was in any event unnecessary as the applicant stayed in Bloemfontein during the week with relatives . Back at the respondent’s premises the same evening about 8 employees were questioned; eventually they all resigned and the police advised van Rensburg that it was a waste of time and resources to lay criminal charges because of the relatively small of amount of money involved – about R2000-3000 – and criminal charges were not pursued after discussing the matter with the client. 

Mr van Rensburg denied forcing anybody to resign, or threatening or beating any employee into resigning, including the applicant. He recalled that Mr Joubert had said those who were not guilty could follow disciplinary procedures but the employees resigned anyway. He denied that the applicant was ever alone in the office with him and Joubert. And the applicant was the only employee who had referred a dismissal dispute to the Bargaining Council, while none of those who resigned asked to withdraw their resignations. He presumed that the resignations meant that the employees in question were guilty.
According to Mr van Rensburg, all those suspected of involvement resigned on the evening of 21 June 2005 – he could not recall the details but he presumed that this included the applicant. He did remember that the applicant’s brother, Paulus Nkamane (to be distinguished from Mr Paul Nkamane, the applicant’s nephew and witness), came to him the following morning, 22 June 2005, where he also offered to resign – this was the only such incident on that morning; as van Rensburg was doubtful of this employee’s involvement, he did not accept the resignation and Paulus Nkamane is still employed by the respondent.

Mr van Rensburg differed from the recollection of Mr Joubert in certain respects, including aspects of the sequence of events on the evening of 21 June 2006, whether two employees came to resign after the main group on that evening, and in which room the assembly took place. Van Rensburg denied that the applicant came to the office the next morning and waited until 10h00 to see him, as alleged by the applicant; he said such an allegation was unlikely as they start work at 08h00.
In argument, it was submitted that the applicant was not dismissed.

ANALYSIS OF EVIDENCE AND ARGUMENT

The existence of a dismissal

Essentially, the respondent said that all the employees who resigned did so on the evening of 21 June 2006, including the applicant; Mr Joubert said he thought two employees came to resign on their own after the main group later on the same evening but this was not recalled by Mr van Rensburg. Joubert said that, although he had already left for Johannesburg, he heard about some resignation also the following day but Mr van Rensburg said that on the morning of 22 June 2005 the only person who came to him was Mr Paulus (not Paul) Nkamane whose offer to resign was not accepted. On the other hand, the applicant said he was forced to resign on the morning of 22 June 2005.
It is clear from the above that the versions of the two parties cannot be reconciled. The applicant’s case is that he was forced to resign on the morning of 22 June 2005 and it is this version that is to be evaluated. The possibility of marrying this version with any of the evidence provided by the respondent is impossible – therefore the possibility that the applicant may have been one of the main group who resigned en masse on the evening of 21 June 2005 and the possibility that the applicant was one of two employees recalled by Mr Joubert who resigned separately the same evening can both be discounted on the applicant’s version. It is now necessary to look at the events of 22 June 2005 in more detail.
With regard to the events of 22 June 2005, the applicant alleged that he was in the office of Mr van Rensburg with Mr Joubert after 10h00 that morning, that it was there that he was threatened by van Rensburg and that Joubert prevented the applicant from leaving the room until he had resigned. Joubert stated that he was not in Bloemfontein at that time. Van Rensburg denied any such incident happening and said the only person to offer to resign on that morning was Mr Paulus Nkamane.

The testimony of Mr Paul Nkamane, for the applicant, was that he had been threatened with a beating by van Rensburg on the evening of 21 June 2006, alternatively threatened with jail, but that Joubert was not present; apart from that, this witness’ version has noticeable improbabilities and concessions and it takes the version of the applicant regarding 22 June 2005 no further – unless it was presented to prove a pattern of behaviour by the respondent, which it in any event failed to do.    
So I am led back to the testimony of the applicant himself and that of the respondent witnesses regarding the events of the morning of 22 June 2006. Having considered both versions, I find that of the applicant to be less probable. 
The applicant’s claim of the two pieces of paper (together with a misspelling) is by its very nature requiring of careful scrutiny and such scrutiny leads me to conclude that the applicant is not being truthful. The applicant’s allegation that it was the respondent’s plan to generate resignations of all suspects is not supported by the evidence and there were no other referrals to Council or withdrawals of the resignations – including those of Petrus Mtlakala and Paul Nkamane who he also claimed were forced to resign. His identifying of Mr Joubert, a crucial figure in his version, during arbitration was not convincing and his relation to his union left unanswered questions.

I have no reason to believe that Mr Joubert – who is central to the applicant’s version - was on the premises or even in the same city on the morning in question; and I have no grounds to reject Mr van Rensburg’s version regarding Mr Paulus Nkamane being the only employee who spoke to him that morning regarding the incident, or grounds to reject van Rensburg’s testimony regarding the time at which he was available on that morning. Nor is there anything about the manner in which the respondent’s case was put to the applicant that causes me to doubt the respondent’s version; the respondent’s case was essentially that the applicant must have resigned on the evening of 21 June 2005 and that was what was put to the applicant. There are undoubtedly differences in the versions of Joubert and van Rensburg but they do not strike me as significant – particularly in relation to the morning of 22 June 2005 - and I found Mr van Rensburg, in particular, to be a credible witness who was not afraid to contradict Joubert or to say when he could not remember. 
In conclusion and despite the valiant efforts of his representative, I find that the applicant resigned in circumstances that do not amount to a constructive dismissal.  I therefore find there to be no dismissal in this instance.

Substantive fairness
In the circumstances, it is no longer necessary to consider the question of the fairness of the applicant’s dismissal.
AWARD
1. The applicant has failed to prove that he was dismissed and is entitled to no relief.
2. There is no order as to costs.
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