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In the DISPUTE between
Cinguyise Victor Ndlovu
(Union/Employee party)
and

CADE Transport (Pty) Ltd
(Employer party)
BACKGROUND TO THE DISPUTE
(1) The applicant referred an unfair dismissal dispute to the Council in terms of section 191 (5) of the Labour Relations Act 66 of 1995 (as amended). The matter was scheduled for arbitration on 27 May 2009 at NBCRFI House at 129 de Korte Street, Braamfontein. 
(2) At the commencement of the proceedings the respondent raised a point in limine challenging the jurisdiction of the Council to arbitrate over the dispute alleging that the applicant was not an employee but an independent contractor under a Driver-Owner Scheme. 
(3) Both parties submitted oral and documentary evidence to substantiate their claims. 
ISSUE IN DISPUTE
(4) I had to determine whether the applicant was an employee of the respondent or an independent contractor and whether the Council had jurisdiction over the dispute. 
SUBMISSIONS BY THE RESPONDENT
(5) The respondent submitted that CADE is an acronym for Cargo Africa Driver Empowerment, a driver empowerment scheme which acted as a marketing and administration company for the applicant. It sourced business for the applicant and one such business venture was a contract with Score supermarkets. The respondent managed the drivers’ business affairs. Among others, the respondent registered close corporations for drivers, managed their payroll, arranged finance for their trucks and provided them with the trucks. The applicant was provided with a profit and loss statement. The truck would then become the property of the applicant after five years. 
(6) Given that the truck had to run for thirty days a month, the drivers had to recommend relieve drivers and due to the vested interest, drivers like the applicant, recommended their relatives. The relieve drivers would be paid from the proceeds of the close corporation. 

(7) Towards the end of 2007 the applicant and two other colleagues became recipients of new trucks because they were elevated to owner-drivers. To this effect, the applicant was given an operating agreement which regulated the relationship between the parties and provided for dispute resolution which may emanate from the agreement. 

(8) The applicant was given the agreement on 9 July 2007 to peruse and revert to the respondent. Niel Prinsloo, who was the Assistant Manager on the Score contract, had reported that he received contracts of the other drivers except the applicant. Until he left the respondent, the applicant never returned a signed contract to the respondent. He never communicated his view towards the contract and the respondent concluded that the applicant tacitly accepted the terms of the contract. 
SUBMISSIONS BY THE RESPONDENT
(9) The applicant submitted that he had sought clarity from the respondent on some of the issues pertaining to the contract. Among them was that he was not signatory to the contract between Score and the respondent, the proceeds of this contract were paid to the respondent, he was never a party to the purchasing of the truck and never registered a close corporation.
(10) He further submitted that he never signed the operating agreement with the respondent and was paid a salary, received an IRP5 like any employee and the relieve drivers were hired and fired by the respondent. In December 2008 he took his son as a reliever because the respondent refused to let a reliever to wok. Unlike other owner-drivers, he was not registered with this Council as such. He regarded himself as an employee with the understanding that the truck would become his once it was paid up. 

(11) The applicant submitted that if the respondent was his broker, it would take a certain percentage of the proceeds and pay the rest to him so that he could hire his own employees. He said that if he was the owner, the respondent should have discussed with him when the truck was taken to work at Dunlop and Firestone. When he inquired the reason the truck was now used at these companies and removed from Score, he was told that it was only there to help. 
ANALISIS OF EVIDENCE

(12) At my request, the respondent offered to provide documents that I needed to consider before making a final determination in this matter. These documents related to the applicant’s close corporation registration with CIPRO, statutory compliance of the close corporation with SARS and UIF, engagements and payment of relief drivers. At the time of this ruling, such documents were not made available to me. 
(13) The respondent submitted a copy of the operating agreement between the parties but was never signed by the applicant. The applicant submitted a signed copy which he never submitted to the respondent. The terms and conditions of these agreements are the same and I have no doubt about the authenticity of the documents. My brief is to determine whether the applicant would be regarded as an employee or an independent contractor. 

(14) Section 200A of the Labour Relations Act provides a rebuttable presumption of who is an employee. It provides that “until the contrary is proved, a person who works for, or renders services to, any other person is presumed, regardless of the form of the contract, to be an employee, if any one or more of the following factors are present:” These factors will be dealt with individually in relation to the parties’ evidence. 
(15) The first factor is the manner in which the person works being subject to the control or direction of another person. The respondent entered into service contracts with different entities the terms of which were unknown to the applicant or enforced by those entities on the applicant simply because the applicant was not party to those contracts. The respondent controlled the manner in which the applicant had to render services to entities with which it had contracts. Hence it was at the discretion of the respondent to direct the applicant to work at Dunlop and Firestone of which the applicant had no control over. Even if he was a sub-contractor as the respondent averred, the applicant had no discretion as to how to operate in this relationship. 
(16) The second factor is whether the person’s hours of work are subject to the control or direction of another person. The respondent expected the applicant’s truck to be in operation for thirty days a month and if the applicant was not able to comply, there had to be a reliever. There was a dispute as to who employed the reliever as the applicant alleged that the respondent hired and fired relievers like its employees while the respondent alleged that the reliever was the applicant’s employee paid from the close corporations’ proceeds. It is however common cause that the respondent enforced the number of hours sought from the applicant. This positively responds to the third enquiry of whether the person has worked for that other person for an average of at least forty hours per month over the last three months because the respondent submitted that the trucks had to run thirty days a month. 
(17)  It is also clear that the applicant was economically dependent on the respondent as it was the only source of his income for which he rendered his service. Although the applicant implied that he was instructed by the respondent’s controller as to where the truck should be used, it is clear that the applicant rendered his services to the respondent which had the discretion of where the applicant’s services would be utilised. 
(18) The only tool of trade that the applicant brought into this arrangement with the respondent was his labour. The respondent owned and provided the tools with which the applicant had to carry out his duties. 

(19) Although there are several Driver-Owner schemes operational within the economy, this one was based on a model where the name of the employee was replaced with the name “Contractor” with the latter agreeing to cede all his rights and interest to the respondent. Having examined both the oral and available documentary evidence, and the manner in which the relationship was structured and functioned, the only thing that stood between employment relationship and the two parties was the wording of the operating agreement and nothing else. Applying the dominant impression test, the applicant was an employee of the respondent and was entitled to approach the Council for a remedy to this dispute. 
RULING
(1) Cinguyise Victor Ndlovu is found to have been an employee of CADE (Pty) Ltd.
(2) The Council has jurisdiction to arbitrate over the dispute referred by the applicant.
(3) The matter must be scheduled for arbitration in accordance with the Council’s rules. 

Signed and dated at PRETORIA on 09 June 2009
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NBCRFI PANELIST
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