IN THE NATIONAL BARGAINING COUNCIL FOR THE ROAD FREIGHT INDUSTRY







Case number: D110/MPU/8371/05A

In the arbitration between:

BETHUAL M NKOSI






Applicant

And

RAUPI FIELD REPAIRS & PLANT HIRE



Respondent

DEFAULT ARBITRATION AWARD

1. Details of hearing and representation

The above arbitration was held on the 19th of February 2007 at the offices of the National Bargaining Council for the Road Freight Industry (NBCRFI), Witbank. The Applicant represented himself and there was no appearance by or on behalf of the Respondent. Notice of the date of arbitration was faxed to the Respondent on the 19th of January 2007, which constitutes sufficient notice. Notice of a change of time, but not date, was further faxed to the Respondent on the 5th of February 2007, which in my view is reasonable notice of the change of starting time. After allowing for a 45 minute grace period, the arbitration proceeded in the absence of the Respondent. An interpreter was provided for the Applicant.

2. Issue in dispute

Whether the dismissal of the Applicant was substantively and procedurally fair.

3. Preliminary issues

None

4. Survey of evidence

The Applicant testified under oath that he had been employed as an Operator and that he had been demoted to the position of Workshop Assistant with no explanation given by the Respondent and received a salary of R12,95 per hour. The Applicant testified further that on the 16th of June 2005 the Manager’s brother had informed him that he was not required to work and when the Applicant had asked why he had not been informed of this prior to the 16th of June the Manager had been called and had informed the Applicant that he no longer wanted the Applicant there. The Applicant stated that a hearing had been scheduled for either the 19th or the 20th of June 2005 and that he had been informed that he should return on the 24th of June to collect his money. The Applicant indicated that he had only received his salary but not his pension fund contributions. The Applicant testified that he was unsure of the charge but that he had been dismissed after the hearing although when he received the letter it had indicated that he had been retrenched. 
The Applicant stated that he wished to be compensated for his unfair dismissal. 

5. Assessment of evidence

When dismissing an employee for misconduct, an employer is required to show both that it followed fair procedure and that it had good reason to dismiss the employee. With regard to procedure, an employer is required to notify an employee of the charges against him/her and inform the employee of his/her right to be represented at the disciplinary hearing and to question any of the employer’s witnesses or bring his/her own witnesses. In the absence of the Respondent, it is unclear what the charges were against the Applicant. It appears from the documents that the Respondent has indicated that the reason for dismissal is retrenchment. The Applicant has however stated that he was instructed not to report for duty and was informed that he was no longer wanted. In the absence of any evidence from the Respondent I am obliged to accept the Applicant’s version that he was dismissed subsequent to a disciplinary hearing and that he was surprised when he had received the UI19 indicating that he had been retrenched, and thus I accept that the Applicant was dismissed for misconduct. The Applicant stated that attended a disciplinary hearing but I was unable to ascertain any other details with regard to the hearing. In light of this omission I believe that it would be fair to give the benefit of the doubt to the Respondent as it appears that the Applicant was informed of the date of the hearing at least three days prior to the hearing, that the Applicant attended the hearing and was informed of the outcome in writing.
An employer is further required to provide good reason for the dismissal of an employee. In terms of the Labour Relations Act, an employee may only be dismissed on the grounds of misconduct, incapacity or for operational reasons. In terms of the evidence before me it is unclear exactly what the reason for dismissal was. Arriving for work on a public holiday is surely not an offence. In the absence of any evidence from the Respondent, it does not appear that there was good reason for the dismissal of the Applicant. I therefore find that the dismissal was substantively unfair.
6. AWARD

1. The dismissal of the Applicant was procedurally fair but substantively unfair.

2. The Applicant is to be awarded compensation of the equivalent of 6 (six) month’s salary to be calculated at R2227,40 per month to a total of R13364,40.

3. The Respondent is to pay the Applicant the above amount within 14 days of receipt of this award.

K.DRISCOLL

Arbitrator
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