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DETAILS OF HEARING AND REPRESENTATION:

1. The arbitration hearing was held at the Cape Town offices of the CCMA and at the offices of the
Respondent on 2 February 2015, The Applicant, Henque 2880 CC trading as Brazler & Assoclates, was
represented by Mr Leon Bell of C. & A. Friedlander Attorneys. The Respondent, the National Bargaining
Council for the Road Freight and Logistics industries (NBCRFLI), was represented by Ms Madelsine van
der Watt, a Designated Agent. Proceedings were conducted in English and were digitally recorded.

2. An inspection in loco was held at the Applicant's premises in Stikland, whereafter the hearing continued at
the offices of the NBCRFLI in Parow. Parties submitled additional closing arguments In writing which were

recslved by 6 February 2015,

ISSUE IN DISPUTE:

3. The issue in dispute was one of demarcation. Applicant alleged that its business does not fall within the

scope of the Respondent.

BACKGROUND TO THE DISPUTE:

4. Applicant operates as:a cash processing facllity; this {nvdlyes collecting cash from clients, counting and
processing It In a‘féﬁﬁ required by Standard Bank, on its own premises, and thereafter banking the cash.
The client is credited with the amount collected on the same day, and pays a lower processing / deposit
rate $han charged by the bank, Applicant employs 35 _pegp.[g:.,j_lof‘ whom 11 are involved in transporting the
money. a B

5, Apphcant ar os thal }ts m‘a@ buSmeﬁs lé casb p‘rocesslrfd qgt trémsportatlon and that the transport of

cash is apaﬁﬁ Jﬁ |ts maﬁ\ busmessl,Apchga‘t als rgqls that ggghydaee ‘nof constitute “goods” as per
the defined scape of the Respondent. Respondent argues that it has full Jurtsdlctlon over the Applicant,

Including those employees not dlrectly involved in transporting cash.

6. Applicant has been registered with the Respondent since 2004, in respect of the employees involved in
transporting cash. However, It argues that none of Its employses should fall within the scope of the

Respondent.
7. An inspection in loco was held at the Applicant's premises. Salient points arising from the inspection, as
agreed to by the parties, were as follows:

7.1 The Applicant's premises and vehicles do not bear any signage or branding, as a security measure.

72 Vehicles drive into a secure bay, where the cash is offloaded and passed through a chute Into the
counting room. Seal numbers are verified and the bag is allocated to a teller for processing. Cash is
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counted using counting machines (both for coins and notes) and the tellers audit the amounts
received. (Amounts were audited two to three times befcre being sent to the bank). The coins / notes
are sorted and packed according to the requirements of Standard Bank before being transported to

the bank,

7.3, Admin staff are located In & separate room. There are 8 employees involved in admin, cleaning and
management and 16 staff involved in counting / auditing of cash received. Admin staff deal with the
deposits and the crediting of clients. Since the client was credited Immediately, using the Applicant's
funds, the money was depostted Into the Applicant's bank account.

74 The Applicant collects 90 % of the cash received. Some clients deliver cash directly to the

Applicant's premises, and in some instances a subcontractor is used to collect cash.
7.5  The Applicant has four vehlcles; two Toyota HI-Aces, one Dyna truck and one Iveco.

7.6  The application relates only to the Cape Town branch of the company. The Johannesburg branch
operates on a different business ;mddel in terms of which all collections are subcontracted, and the

counting and processing is done by the bank,

SUMMARY OF EVIDENCE AND ARGUMENT:

8. Mr Shannon Blake testlf ed that he was a Manager of the Respondent his dutles included overseeing the
counting process and supervising the staff, dealing with clients, and lialsing with the bank. The Applicant
was a cash-originator for Standard Bank who could obtain cash more cheaply from the Applicant than from
the Reserve Bank. Clients were also charged less for processing and banking than they would be charged
by the bank V(hé bank ch@rgejd R1w30\,perﬂR~1 00, while the gApphcapbs n@tes were 30 — 40 cents per R100.
He evalu;ted the cﬁent $ qpeds b;ased‘on 'its t hovér he hlgher the golume of ¢ash, the lower the rate.

- i

8. Money was not transported straight from the client to the bank; all cash was brought to company premises
for processing befare being banked. The Applicant collected cash from some cllents for free, and from
others at below cost. It did not make money out of collections; it made money out of processing the cash. It
generally did not subcontract collection in Cepe Town because lts clients generally wanted on company to
be responsible for its cash, and because It would only be able to subcontract to Its competltors, who would

then try to take the business away.

10.Applicant deducted Its fee before credlting the client. The fee charged was a processing fee, and there was
no separate transport fee. The transport was expensive due to vehicle repair bills and staff wages and

benefits, but this was seen as a necessary expense.
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11.The cash-in-transit (CIT) staff included drivers, gunmen (guards) and crewmen. They occasionally
performed other dutles, but their primary function was the transport of cash. The Controller remalned on the

premises at all times.

12, The Applicant was Standard Bank's largest cash provided, depositing R473 million in December 2014. The
average deposits were approximately R370 million per month.

13, The Applicant's operation was not similar to Coin Securlty or other CIT businesses, as their primary
function was the transport of cash. In the Applicant's case the primary function was the processing of cash.

14. Under cross-examination Mr Blake stated that he had been employed for approximately three years. The
business process had not changed since he had been there. Chrisna Cloete {one of the Admin staff) had
been employed longer than him. If the Applicant did not collect the cash It would have to subconfract one of

its competitors such as Coln Securlty or SBV to do so on its behalf.

15. This concluded the evidence for the Apptlcant

16. Ms Elaine van Rooyen, an Agent, tesﬂfled for the Respondent. She stated that she had arranged with Mr
Brazler for an Inspection on 6 November 2014 at 10 am. When they arrived Mr Brazier was not available
and she wag assisted by Ms Chrisna Cloete. Ms Cloete sand that the business was a CIT company which
collected money from its clients, took it o the company premlses and then banked it. There were three
people on each vehlcle She sald that they do the same work as other CIT companies. The company had
approximately- 200 cllents.

17. The cash-n-transit sector was covered by the Council's collective agreement. The bargalning unit had
been extended to inc!ude counting-house teflers, receptionlsts, etc. The collective agreement aiso included
“Custodans”gnd Vatiojs QEteQénéS“o jSeaUnty\pfﬁgers T ey

18. Under crﬁss-e;}aanatloijs van’Roo%mgré{éd the( cenem ef' th&Ap’éhcant 's employees were reglstered
with the Council. Other CIT companles were also registered with the Councll, With regard to the definition
of “goods” as per the Council's scope, she stated that cash could be a substance or a commedity. She
agreed that cash was not specifically mentioned in the definition of the industry. She felt that the employer
and smploysss were associated for the purpose of processing AND transportation of cash.

19, This completed the svidence for the Respondent.

20. In closing Mr Bell argued that Mr Blake's evidence that the sole purpose of the business was the
processing of cash was not disputed by the Respondent. The Respondent made its money from the cash-
processing margins, not transport which was an ancillary service. The transport side was a loss-leader; If
the Respondent could not do t, it would have to sub-contract it aut. Only one third of the staff was Involved

in transport.
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21. Mr Bell argued that the word "goods” In the deflnition of the Industry scope had to be given its ordinary
meaning. The question of whether money fell within the meaning of ‘goods" was considered in the case of
Coin Security (Pty) Ltd v CCMA & Others [2005] 7 BLLR 672 (LC), but the point was not decided as the

argument was ralsed for the first time In the revlew hearing.

22. Ms van der Watt argued that it was found in an Enforcement Arbitration Award that the Respondent fefl
within the jurisdiction of the Council. The Respondsnt had not challenged the award. The Respondent was
described as a Cash-in-Transit company by the Provincial Head of Standard Bank in the Western Caps, in

an online magazine interview.

23, Ma van der Watt stated that the Applicant's competitors such as Coin Security, Fidelity Guards, SBV and
G4 Securlty were all reglstered with the Councll. 80 % of the monay processed by the Applicant was also

transported by the Applicant. The fack of signage on vehicles and premises was irrelevant.

24. Ms van der Watt stated that she had not come prepared to argue on the question of the meaning of
“soods”. It was agreed that she would submit arguments on this point by Wednesday 4 February, and
Respondent would have an opportunii& to reply in writing by Friday 6 February 2015. On 4 February Ms
van der Watt submitted a capy of the In Limine Ruling in the matter between SBV Services (Pty) Ltd and
the Council (CCMA case number GA 19897-05). This matter was referred as a demarcation dispute, in
which a preliminary. issue was raised with regard to wheth‘e“rg cash constituted “goods” as contemplated in
the registered st:o'b\‘e of the Council. In that Ruling, the commlssioner found that the word "goods” In the
Reglstration Certificate of the Council should be given a wide or extended meaning which includes money.

25, In his "wri(tt'én reply. Mr B/ei‘l‘argbéd thatthe i'uling of Comﬁiég'fb’ne’f Brand "i‘h‘iihe matter referred to by Ms
van der Watt was p‘ot} bi’?‘_j..i,”Q aughgrlty. !jg qrgu{:vd that tg_e_,)(«orq‘“gpods“ should be glven its ordinary
meaning, v?hk ‘ ;;wgsgm’at frce!al‘lrec{tmg 'fth/g) vdéfi\, iiic}g‘,‘ ﬁ‘éinéﬁmiclé,'go%nmodity or substance’. He argued
that the cga'lmmigsigner did*not pl‘ovide‘:‘ény”éﬂ’fhbrity fol”; the‘“fmdir'\g“thai}arestncttve interpretation of "goods"
would be against one of the objectives of the LRA, that being to encourage collective bargaining. Collective
bargaining in councils should only be bétween the parties to the Council. The court in Greafex Knitwear
(Ply) Ltd v Vijoen & Others 1960 (3) SA 338 (T) advocated a restrictive interpretation of the Industry

definition, although this approach was amellorated In later cages.

26. Mr Bell argued that the SBV case was distinguishable dus to the different modes of operation of the
Applicant's business and SBV, Because the client was credited on the same day the money was collected,
and bafore it was banked, the cash in effect became the property of the Applicant. The process was more
one of a form of payment and money converslon (from cash to electronic funds) rather than the transport of

paper and metal.
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27. Mr Bell argued that in the circumstances, the definition of "goods” as referred to in the Respondent's
Certificate of Registration and in the Council's Collective Agreement should not be found to encompass

money.

ANALYSIS OF EVIDENCE AND ARGUMENT:

28. In the matter of Greatex Knitwear (Pty) Ltd v Viljoen and others 1960 (3) SA 338 (T) the court dealt with
the method to be used to determine whether an employer was engaged in a particufar industry. The court
stated that the meaning of “Industry’ had to be determined, and that the definition thereof was often
restrictively interpreted; the activities of the employer had fo be determined; and the activities of the
employer had to be compared with the definition, as interpreted. If some of the activities of the employer fell
under the definition, the next question was whether those activities were separate from or ancillary to his
other activities. If they were separate activities, then the employer was engaged in the industry (unless the
activities were casual or insignificant), but If they were ancillary to his other activities, the employer was not
engaged In the industry (unless they werve of sugh magnitude that he could be sald to be so engaged). The
court stated that It was inherent in fhis approach that an employer might be engaged In more than one
industry.

29. In the Demarcation: Award in the matter of Platinum Budg‘ét‘Ofﬂce (Ply) Ltd v MEIBC and another (CCMA
Case No. ECEL 1558-09) the commissloner stated that it was necessary to determing the true character of
the enterprise, which was not determined by the occupation of the employees in the emplayer's business,
but by the pature ofthe enterprise dn which the eMp;ioyer\Was‘ engaged.

30. In the case of CW!U and othars v Sm/th & Nephew Ltd [1997] 9 BLLR 1240 (CCMA) it was stated that one

must look att wle OVeral! impressloflof tﬁs b/uelness\'ta Ing ]ntqﬁacc?ount\yaw matena/s processes used, the
kind of equlpmdntand thelnumbe ofe)’npf@yeeg allo todworktasket?

31, In the case of Cain Seourity (Pty) Lid v CCMA & Others [2005] 7 BLLR 672 (LC) Francis J stated as
follows: "Once the cheracter of the Industry is determined, all employees are engaged in thet industry. The
precise work that each person does is not significant’. This followed the reasoning in the case of Rex v
Sidersky (1928) TPD 108, in which the Court held that the cheracter of a business was determined not by
the kind of occupation In which the employees were engaged, but by the nature of the enterprise In which
the employer and the employees were assoclated for a common purpose. This was a question of fact,

32. The Road Freight and Logistics Industry Is defined In the Collective Agreement and Registration Certificate
of the Councll as follows® “The sector in which employers and employees are assoclated for carrying on

one or more of the following activlties for hire or reward:
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(a) The transportation of goods by means of motor transport;
(b) The storage of goods, including the receiving, opening, unpacking, packing, dispatching and clearing, or
accounting for, of goods If these activities are ancillary or incidental to paragraph (a);

() ... [Not relevant)’

33, In terms of the Greatex Knitwear case, the point of departure is to interpret the definition. Although the
court stated that the definition was often restrictively interpreted, this Is not always necessarily the case, as
pointed out In the fater cases cited by Mr Bell. When it comes to the interpretation of labour statutes, the
doctrine of purposive Interpretation Is most widely used (see Equity Aviation Services (Pty) Ltd v SATAWU
& others [2009) 10 BLLR 933 (LAC)). This means that as a general rule, labour leglsiation must be
interpreted in 2 manner which best accords with ts purposes and primary objectives. While the Collectlve
Agreement Is not labour legistation as such, in Platinum Mile Investments (Pty) Ltd ta Transition Transport
v SATAWU & another {2010] 10 BLLR 1038 (LAC) the Labour Appeal Court held that bargaining councll
agreements have the status of subordinate legislation. As such | believe that the same principle of
purposive interpretation should apply,

34. The most contentious part of the ‘de‘fi-nitjon in this arbitration at least, is the question of the meaning of the
word "goods”, and In parficular whether money (coins and notes) can be regarded s falling within the
meaning of the word “Goods" is defined in the Collective Agreement as “any movable property, including
but not limited to any article, commodity or substance such as sand, soif, gravel, stane, coal, water or other
liquid, gaseous or solld matter and Includes containers or containerized goods". Mr Bell argued that money
was.mot an artlale, commodity or substance and therefore fell outside of the definition; however this does
not fake into account the words “Including but not limited to..." which denote an Intentlonally broad
dsfinltion, go\gbqy@nﬁ the- scppe«m‘ only ?nlclqs commod tles- lanq eubetances

35. I acknowledg thgt l amj 4 not boLndmy the.. demsm of Cnmmassmner Brand in the SBY case (supra),
however | do find it of persuasive value, Commissloner Brand gives a detailed and well-reasoned analysls
of why, in the case of SBY, money shotld be included in the meaning of ‘goods". He notas that many of the
dictlonary definitions of "goods" specifically exclude money, and accepted that monsy was not usually
understood to constitute merchandlse, wares or a commodity. Money is generally a means of exchange.
However, in the case of a company involved in transporting money on behalf of cllents, the money
concamed is not a means of exchange, but rather simply movable property. As Commissioner Brand put it
(para. 33 of the Ruling): “At the end of the day It Is metal and paper which are placed in containers and
bags for transportation from point A to point B as any other commodity.”

36. The interpretation of “goods” as including money advances one of the primary purposes of the Labour
Relations Act, which Is to encourage collective bargaining at sectoral level. Mr Bell's argument that sectoral

bargaining should only Involve the parties to the Council is unconvincing; the declslon that | must make is
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whether the Applicant should be registered with the Council or not. If so, it will fall under the collective
bargaining procasses at the Council; and if not, it will not. The point is that if a narrow interpretation Is glven
to the word "goods”, so as to exclude money, the Applicant will be automatically excluded from the sectoral
collective bargalning process. The wider interpretation will advance the primary purposes of the LRA and

should therefore be preferred.

37, Commissloner Brand also makes the point that It would be wrong to restrict the generality of the transport
business which is intended to be covered by the Councll's agreements without any clear indication in the
Registration Certificate that such restriction was intended. The wording of the definition of “goods” makes it

clear, | believe, that the widest possible meaning was intended.

38. Mr Bell argued that the SBV case was distinguishable because of the different business models of the
companies. | do not believe this to be the case; the major difference Is that while SBV transports clients’
money directly to the banks, the Applicant first transports it to its own premises for processing, before
transporting it to the bank. Both companies are however involved in transporting money and to this extent

they are comparable.

39, For the purposes of this arbitration | accept that money is included in the definition of “goods” as referred to
in the Council's Registration Certficate and Collective Agresment.

40. The next step is fo aompare the activities of the Applicant Wi“t‘h_the industry definition. Applicant argued that
it was not tranSp'oﬁing clients' money for reward because, once It credited the client, the money became Its
own money However the fact ls that the cllent |s only credlted onoe the money is received at the
own premises, the Appllcant Is transportlng the cﬂen}s money. Wmle it may not charge a separate
transport fe;m{ th;ls serwée iheref:can be\no do\ybt\ma{ the. transpért cof t ls Incorporated In the processing
fee. Whllé—-e he pplicant té’suﬂed t’wat It\ picket‘Up money fdr’ffé@ frenbout three clients, this is very much
the exception. | find that the transparting of money by the“App‘ucant falls within the definition of the Road

Freight Industry.

41, Applicant argued that, in the event of the transport of money being found to fall within the industry
definition, the transport of money was ancillary to the Applicants’ maln purpose, which was the processing
of the money, Incorporating counting and packing the money in a form required by the bank. | do not regard
this as an ancillary activity; it is an essential part of the service provided by the Applicant to Its clients. Thls
is supported by the fact that the Applicant collects 30% of the money It recelves from clients. Even if it were
to be found to be an anclilary activity, It would be of such a magnitude that the Applicant would still be

engaged in the Road Freight Industry.
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42. The overall impression of the business is that it is in effect a Cash-in-Transit business. The fact that the
business mode! includes the processing of the cash Into a form required by the bank for banking purposes
does not detract from the fact that the main purpose of the business Is to collect the money from clients and
to bank the money. The fact that the business mode! allows the Applicant to offer clients a more
economical way to bank their money, and to profit from its arrangement with the bank, does not detract
from this. Appllcant has speclalized vehicles for the transport of the maney and one third of its staff is
dedicated to transport activities. It is clear that transport is an essential part of the business.

43. The Councll's collective agreements make speclfic provislon for the Incluslon of cash-In-transit buginessss.
Clause 65 of the 2012 Maln Agresment (validity extended untll 23 February 2016) deals specifically with
the cash-in-transit sector. Clause 7 of the agreement amending the Main Agreement (published in
Government Gazette No. 36017 of 28 December 2012) also refers to extended bargaining unit employess

engaged in the cash-in-transit sector.

44. In terms of the Coin Securlfy case, once the nature of the business has been determined as falling within a
particular industry, alf the employees m the business are engaged in that industry; it does not matter what
the precise activities of each employee are. The Council's collective agreement supports this in that its job
categories include Custedlans, Security Officers, Vehicle Guards. Counting-House Tellers, Cleaners and
Receptlonists. | note that the bulk of the Applicant's staff weujd appear fo fall into the category of Counting-
House Tellers.

45. Applicant tesﬂﬂed that It was reluctant to subcontract the transport operatlon in Cape Town as it would be
obliged fo do 5 to companies suéh as SBV: Fidelity e, which it viewed as.its compefitors. It was not
disputed that most If not all of these cash-in-transport businesses are registered with the Respondent. It
would merefo\e se&m b be un?alrﬁforthe Apphc}ntﬁot {0 bd’ sumllarfy reg|stered

\AH

46. In the clfcums>arfées | irid that tfle Apphéam gbusmess fane’wmmrr/ deﬁm lon of the Road Freight and
Logistics Industry, and that all of the Applicant's em‘pleyeee in Cape Town fall within the scope of the
Respondsnt. The Applicant Is therefore required to reglster with the Respondent In respect of all of its

employess.
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AWARD:

47 The Applicant, Henque 2830 CC v/a Brazier & Associates is determined fo be engaged in the Road Freight
and Logistics Industry and its employees in fts Cape Town branch are determined to be subject to the

Jurlsdiction of the Respondent, the National Bargaining Councit for the Road Freight and Logistics Industry.
The Applicant is ordered to register with the Respondent in respect of all of its Cape Town branch

employees within 30 days of the date of receipt of this award.

e

D.1.K. Wlison
CCMA Senlor Commissloner
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