IN THE EXEMPTION APPLICATION OF:-

STRATOS DAILY DELIVERIES          





 Applicant

and

NATIONAL BARGAINING COUNCIL FOR THE

ROAD FREIGHT INDUSTRY (Council)





Respondent 

_______________________________________________________________________
D E C I S I O N

_______________________________________________________________________
This matter appeared on the agenda of the Exemptions meeting held on the 15th September 2008.

Present on this day were:-

1.
Adv. R. Rawat

-
Chairperson of the Exemption’s Body

2.
Mr. Y. Nagdee

-
Member of the Exemption’s Body

3.
Mr. T. Short



Road Freight Employers Association

4.
Mr. G. van Niekerk


(RFEA)

5.
Mr. P. Mndaweni

-
National Bargaining Council for the 







Road Freight Industry (Council)

6.
Mr. A. Ramakgolo


South African Transport & Allied Workers

7.
Mr. J. Gamede


Union (SATAWU)

A ruling dated the 4th December 2007 was issued in this matter and reads:-
“This was an application for exemption from having to comply with the following clauses of the Main Collective Agreement.

(i)
Holiday bonus Pay (Clause 21)

(ii)
Leave Pay (Clause 19)

(iii) Sick Leave Pay (Clause 22)

The Exemptions Body is guided by Clause 4 of the Exemptions and Dispute Resolution Collective Agreement which reads:-
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“(a)
The Applicant’s past record (if applicable) of compliance with the provisions of Council’s Collective Agreements and Exemption Certificates;

(b) any special circumstances that exist;

(c) any precedent that might be set;

(d)
the interests of the Industry as regards:-




(i)
unfair competition;




(ii)
collective bargaining;

(iii) potential for labour unrest;

(iv)
increased employment.



(e)
the interests of employees’ as regards –




(i)
exploitation;




(ii)
job preservation;

(iii) sound conditions of employments;

(iv) possible financial benefits;

(v) health and safety;

(vi)
infringement of basic rights.



(f)
the interests of the employer as regards –




(i)
financial stability;




(ii)
impact of productivity;

(iii) future relationship with employees’ trade union;

(iv) operational requirements.”

As regards the application for exemption from Clause 21 the Exemptions Body finds that it lacks jurisdiction to deal with the application for exemption to pay the Holiday Bonus Pay to employees directly as special Exemptions meetings were convened for this purpose, the last of which was held on the 14th November 2007.  No further meetings will be held this year for such application.  As such, the Applicant is out of time.

As regards the application from the Leave Pay and Sick Pay Funds the Exemptions Body finds that the application is lacking in sufficient information as this Applicant belongs to the 
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B Area.  In order for the Exemptions body to be able to apply its mind fully to this application, the Applicant is to:-
1. Specify areas of operation.

2. It is in the Applicant’s own interests to present itself at the next meeting at which this matter is set down to assist the Exemptions Body.

3. Should the Applicant fail to render its co-operation as requested in Clauses (1) and (2) above, the Exemption will have no option but to deal with the present facts.
There has to date being no compliance with this ruling and despite an invitation to attend by Council, there was no appearance for the Applicant. Neither was there an explanation for its non appearance forwarded.
On the basis of the facts before the Exemptions Body and in taking into account the guidelines as specified in Clause 4 as outlined hereinabove, the Exemptions Body is not convinced that this is a matter which warrants deviation from the Main Collective Agreement.

In addition, the Applicant has flagrantly ignored the requests for further information which might have assisted the Exemptions Body in that it would have bolstered the application for exemption.
In the absence of this further information and the non-attention of the Applicant at this meeting, the Exemptions Body finds that the application for exemption is seriously lacking in substantiation. Further the onus of proof rests on the Applicant. This the Applicant has dismally failed in.

In the premises, the application for exemption fails.
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DATED THE ____ DAY OF __________ 2008 AT BRAAMFONTEIN, JOHANNESBURG.
ADV. R. RAWAT





MR. Y. NAGDEE
Chairperson of the





I agree
Exemption Body

