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In the arbitration between:

J.H. KARSTEN trading as

J.H, KARSTEN TRANSPORT Applicant
and

NATIONAL BARGAINING ICOUNC!L FOR THE RQAD FREIGHT ‘

AND LOGISTICS INDUSTRY - Respondent

Applicant's representative;

Applicants address:

MrJ. Heyns
GDP Employers’ Organisatlon

-5 Viban Avenqe

- BRAGKENFELL.... | |

7580
Telephone:  (021) 981 9305
Telefax,  (021) 882 1598
E-mail:  Unknown
Respondent's representative:  Mr V. Jansen

Bargaining Councll Agent

Respondent's address:  ABSA Building
141 Yoortrekker Road
PAROW
7600
Telephone:  (021) 421 6140
Telefax:  (021) 419 7520
E-mall.  Unknown
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DETAILS OF HEARING AND REPRESENTATION:

1. The arbltration hearing was held at the Cape Town offices of the CCMA at 08h00 on 2 March 2015, The
Appllcant, Mr J.H. Karsten trading as J.H. Karsten Transport, was reprasentecf by Mr Johan Heyns of the
GDP Employers’ Organisation, The Respondent, the National Bargaining Coun{j:fl for the Road Freight and
Logistics Industry (NBCRFLI), was represented by Mr Vincent Jansen, an Ageﬁt, supported by Ms M. van
der Watt {Senior Agent) and Mr M, Ismali (Agent). Proceedings were conducted in English and Afrikaans
and were digitally recorded. 7

ISSUE IN DISPUTE:

2. The lssue In dispute was one of demarcation, Applicant alleged that his busiiess did not fall within the
jurlsdiction of the Respondent. Respohdent apposed the application, |

BACKGROUND TO THE DISPUTE: i

3. Applicant operates a business involving the purchase and resate of {mainly) sand, stone, clay and fertilizer
which he then resells to clients. In terms of the pre-arbltration minute signed by§ the parties there was no
dislp'ufe‘ that this was the Applicant's mé’in‘édti\}'!ty,"éﬁd’-fhat' th’i:s'-‘activlty did not fall }/ufthln the definition of the
Raad Freight Industry, since the Applicant was transporting his own goods rathe!r than transporting goods
for third partiés for rewarc: Howeler the Aplicant ackrowledged it he did on bccasion transport goods
on behalff clisnts, but aré‘ued that thig wés.‘an"}'nsigBfﬁban.épaxt'of.'his b’hslness-(tjeing betwaen 0,04% and
0,12% of the loads carried) and was ancillary to the main business, Respondant ditjsputed this.

4, The parties handed in bundles of documents, Applicant's bundle, marked “A", coﬁslsted of 20 pages while
Respondent's bundle, marked ‘B, numberad 200 pages. |

SUMMARY OF EVIDENCE AND ARGUMENT;

5. This section is not intended to bg an axhaustive reflection of the avidence, but rathér a brief summary of the
sallent aspects of the respective cases of the partios, '

6. Mr J.H. Karsten testifled that he was the sole owner of the business which had been operating for 30
years. He owned 23 trucks of varioys sizes, which did on average 2 500 loads per month In total, He also
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had a separate business, JH Karsten Cartage CC, which was registered: with the Respondent. That
business had its own vehicle and driver

7. He hought sand, sfone and similar goods and sold these to his clients, and: hls vehicles were used for
transporting thesa goods. On occasion 4 client would ask him to remave sand ér stone from thelr premises,
but this happened very occasionally and occurred once or twice a month. He stated that he could not tum
his clients down, :

8. With reference to a delivery note from Lafarge Industries, made out to Triangle Sand and Klip, and his own
delivery notes to Youngman's foofing, Mr Karsten stated that he did nof have arH account with Lafarge; and
had bought the stone through Triangle, He had then sold this stone to Portland %Quarries and delivared it to
Youngman's Roofing on thelr instructions, He referred to a statement from Triaingle Sand & Kiip in respect
of the transactions concermed. He aiso referrad to an invoice from Portlanc; Quarries fo Youngman's
Roofing, showing that Youngman's Roofing was Portland Quarries’ client, i\’oungman's Roofing was
Porland Quarrles' ¢lient, not his awn, and this was the delivery address given to fhim.

9. MrKarsten gave similar explanations in“'respect of various other delivery notes and involces, Involving Van
Dyk Transport (a client of the .App'f'ilcant), Brocsand, De Wet Bouers and Brighté Hardware. He stated that
his clignts often asked him or his drivers to deliver goods to different delivery ad:dresses, and he could not
refuse such requests, |

10.Under cross-examination Mr Karsten confirmed that his main income was deri\;;ed from the safe of sand
and stone to his own-clients,
11. This completed the evidencs for the Applicant. |
he had been epiployed for approximately tree years and'drove 4 fioger truck, transporting sand, stone,
fertllizer and clay, He stated that the Applicant did transport goods on behalf of clients, and citsd Van Dyk

12. Mr Jurle Bragf, & driver emp_loyed"bdyfthg-ﬂpplj:qlam,.tﬁstified' on behalf.of the Réspondent. He stated that

Transport and Craigmore (with whom the Applicant had a contract to trans;)brt fd;rtrrizer) as axamples, He
heard on the radio that drivars fransported goods to Paarl and to Corobrik, someftimes three times a day,
He also transported products from Portland Quarries to their clients. He had heaqd from other drivers that
they were required to take Joads of household rubbish and old meat to the dump sit:e on the N7.

13, Under cross-examination Mr Braaf acknowledged that he was not involved in the administration of
accounts and had no knowledge of contracts antersd into, but he knew where the loads went and saw the
documentation. He agreed that his evidence regarding what other drivers told him fwas hearsay, but stated
that he also saw documentation Indicating where goods were going to. It was dut to Mr Braaf that the
Applicant bought sand, stone and clay and sold this to Corobrik, Mr Braaf stated tHat he was not aware of
this. With regard to Rocla, It was put to Mr Braaf that the Applicant bought stoneifrom Porfland Quarrles
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and delivered It to Rocla on the Instructions of his client, Mr van Dyk. Mr Braaf stated that he had no
knowledge of that. He was told by the person who operated the scale that thfe Applicant wag transporting
goods for Mr van Dyk, |

14.Mr Braaf stated that the meat was transported in a blug horse and traller, |t Was put to Mr Bragf that this
was Mr Karsten's son's truck, driven by his son's driver. He stated that it wa:as the Applicanf's truck, but
agreed that it was driven by the son's driver. :

15.1t was put to Mr Braaf that he wag making untrue claims based on hearsay evidence becauss he wanted
the henefits offered by the Respondent, Mr Braaf stated that the employees of the Applicant received no
henefits, |

8. Under re-examination Mr Braaf stated that the drivers were sometimes instrdcted to bring goods to the
Applicant's yard, and on other occasions they were instructed to deliver it%lmmadfately to a delivery
address. Mr Braaf stated that the blue horse and traller belonged to the Apﬁlicant, and the name J.H,
Karsten appearsd on the front of the truck, - - *

17. This completad tha evidence for the Respandent. -

18.In closing Mr Heyns argued that the evidence of Mr Brgaf was largaly hearseiy. No evidence had been
presented by the Respondent ragarding the contracts betwsen the Applicant angf his suppliers and clients,
It was not in dispute that the Applicant's main business did not fall within the jurisﬁiction of the Respondent.
The defiveries"‘undertaken by the Applicant on behalf of others were minimal énd incidental to the main
business. With referance to the cases of quqﬁeqixr./ty.(ﬁty) Ltd v.CCOMA & Othar:s (see citation bslow) and
National Bargaining Counci for the Road Freight Industry v Richard's Rentals & bthers (2013) 34 ILJ 1458
{LAC), ‘he ?rgglg?d!thatj the ac.tivities_ gf theApEuo nt _t;pat:,feIL :wit{ain H}le scc:pejof the Respondent were
"casusl g{}d.jni[’gT"ﬂcaht".“*’gn"t'érmj“of"}ﬁe ComSecu‘r_lty” case] where t\tj:a,!employgrfs activities that fell within
the scope of a Council were ancillary to its other activitles, It was a question of degree in datermining
whether the employer was engaged in two separats Industries, In this case the degree of ancillary activities
was minimal. The 23 drivers were involved in deliveries on behalf of clients, on av?rerage, for not more than
6 hours per vear each, |

19.Mr Heyns argued that if the Applicant was required to register with the Co@mcil he would become
uncompetitive within his industry.

20. Mr Jansen argued that the Gouncil had established that there was third party transportation, and that this
amounted to more than the one to threg loads per month alleged by the Applicani. Mr Braaf had testified
that two to thres loads per day were carried, approximataly three times par wéek. Applicant had not
submitted any proof that the third-party loads only constituted 0,04 to 0,12 % of its' business. The involces
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and delivery notes submitted showed that there was third-party transportation more frequently than
¢laimed.

21, There would be unfair competition if the Applicant was not required to ragflster with the Council. The
Council had a duty to ensure parity in the industry. |

ANALYSIS OF EVIDENCE AND ARGUMENT:

22,The case of Greafex Knitwear (Pty) Ltd v Vijjoen and others 1960 (3) SA 338 (T) sets out the approach to
be taken in determining a demarcation dispute, The court dealt with the methc%d to be used to determine
whether an employsr was engaged in a parficular Industry. The court stated theit the meaning of "industry”
had to be determined, and that the definition thereof was often restrictively interpreted, the activities of the
employar had to be determined: and the activities of the employer had to be co}npared with the definition,
as interpreted. If some of the activities of the é‘mpfoyar fell under the definition, the next question was
whether those activities were separate from or ancillary to his other activities, If they were separate
activities, then the employer was engégéd in the industry (unless the activities we:?re casual or insignificant),
but If they were ancillary to hig other activities, the emiployer was not sngaged |n the industry (unless thay
were of such magnitude that he could be said to be 80 engaged), The court stafted that it was inherent in
this approach that an employer might be engaged in more than one industry,

23.In the case of Coin Securlty (Ply} Ltd v CCMA & Others [2005] 7 BLLR 672 f(LC) Francis J stated as
follows: “Once. the character\',,qf the industry fs‘“q;atarm(ﬁgd,zla[f_emgloyees are engfagsd in that industry. The
pracise work that each person doas is nof sighfﬁcahf'. ‘Th‘ls foi'!ov‘iecl the reééoﬁing in the case of Rex v
Sidersky { 1828) TPD 108, in w_hiqh the Court held I

%

hat the character of a business was determined not by
the Kirid qf’focdg{pa}ion"’in which fthle'eiﬁ;pfoyeess W@iré‘rgﬁ‘gagéd:"?butfby the nature of the enterprise in which

o la

the employer and the employees wers assedinted for & comman purose. This was a question of fagt,

24.The Road Freight and Loglstics Industry is defined in the Collective Agreement and Reglstration Certificate
of the Council as follows’ "The sector in which employers and employees are assoclated for carrying on
one or more of the following activities for hirg or reward: |

(a) The transportation of goods by means of motor transport:

() The storage of goods, Including the receiving, opening, unpacking, packing, dis;jaatching and clearing, or
accounting for, of goods If these activities are anclllary or incldental to paragraph (@);

(c) ... [Not relevant)”

25, The important words in the above definition, in the context of this case, are "for hire or reward”. It was not
in dispute that the bulk of the Applicant's buslness Involved transporting his own goods, purchased from a
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supplier, to a client, Applicant is therefore, in general, not transporting the goods of third parties for hire and
reward, and these activitles do not fall within the industry deftnition,

26. However the Applicant congeded that he did, on occasion, transport goods on behalf of clients when
requested to do so. He alleged that this occurred one to fhree times a mo}vth, at most (zero in some
monthg), and that this work constituted less than 0,12 % of his business, His 23 drivers would, on average,
spend 6 hours or less per annum transporting goods on behalf of third parties. :

27, Applicant argued that the transport of goods on behalf of clients was g servicé offered to clients and wag
anciliary to his maln business. The volume of such work was so inslgnificant?that it could not constitute
engagement in a separate industry, |

28. Respondent's witnass allaged that the Applicant's involvement in third-party trahsportation was far greater
than indicated by the Applicant. He conceded however that he had no know%fedge of administration of
accounts or contract detalls, and that his evidence was based to a large degree on what he wag told by
other drivers; In other words, hearsay avidence, The evidence of this witness was to a large degree
speculation, and was insufficient to.rebut the Applicant's avidence as to the vélume of transportation an
behalf of third parties, Respondent disputed the Appﬂcant"a evidence, but had nug other evidenca to indlcate
that the volume of such work was graater than clajmed, The @xplanations given by the Applicant in respact
of the various invoices and delivery notes submittad wers cogent and credible. and | have no reason to
refect these explanations. |

29. In the circumstances | am inclined to accept the evidenca of the Applicant as to the reasons for and
volume of thfrd~pérty “tran‘sportafibn. 'On"thi"'s‘ 'Ba'st it WOiJId"abpéér 'thét the third-party transportation is
anciliary to the Applicant’s maln l:.:gsingss{ﬂg_ingg it\is d%nei only on an ad fro bs%sls when requested by a
olient. The extapit of ,thése\@ancillar}z acfvitbs apgea?@fggﬁbe Insignificant &nd cannot justify a finding that the
Applicant s invBlved in the Road Freight Industry, Lo

30.With regard to the issue of socio-economic conslderations, in the Coin Securlly case (supra) it was pointad
out that under the Labour Refations Act additional considerations need to be borrﬁe in mind by the person
charged with making a demarcation award In fight of the socio-economic objeciives of the LRA and its
objectives of establishing and promoting a centrallzed system of orderly collactl\}e bargaining at sectoral
level. These considerations would require the arbitrator to extend the enquiry, where appropriate, to a
second phase involving a consideration of coliective bargaining practices and structures and socio-
economic factors. The commissioner noted that this would particularly be so whereithere was no bargaining
council registered for the sector under which the Applicant sought to be placed. :

31. There i3 no bargaining council covering the main business of the Applicant, belng the purchase and resale
of bage building materials and ferfilizer. Mr Braaf noted that the employess of the Applicant "do nof raceive
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any henefits’, without specifying what he meant by this. The employees would of course be entlled to all
benefits stipulated by the Basic Conditions of Employment Act, such as si¢k leave, annual leave and
overtime pay. In addition the employees are free to joln a trade union which (if ?suﬁiciently represantative of
the employees) would be able to bargain on their behalf for improvad beneflts. | do not believe that there
are any socio-economic factors In this case which would override the establishéd demarcation principles as
laid down in the decided cases cited above,

AWARD:

32. The operations of the Applicant, J.H. Karsten trading as J.H, Karsten Tran:faport, do not falt within the
jurisdiction of the Respondent, the National Bargaining Coungl! for the Road Frieight and Logistlcs Industry.,
The Applicant is accardingly not required to register with the Respondent council,

i

Lt

D.LK. Wison
CCMA Senior Commissioner
!
. 3
b ' Lol 198 \1 | /77 '
? . g .‘.“l J ‘ :al J:‘r |
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