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DETAILS OF HEARING AND REPRESENTATION:

1. The arbitration hearing was held at the Cape Town offices of the CCMA at 03h00 on 10 October 2014. The

Applicant, Charter International Freight (Pty) Limited trading as Pioneer Freight, was represented by Mr A.
Smith of the employers' organisation NEASA. The Respondent, the Natlonal Bargalning Councli for the
Road Freight and Logistics Industry (NBCRFLI), was represented by Ms Madeleln van der Watt, Senlor

agent, and Mr Paul Box, Designated Agent.

ISSUE IN DISPUTE:

2. The issue in dispute is one of demarcation, Respondent Issued a Compllance Order In November 2010 and
an Enforcement Arbitration Award on 30 August 2012 In terms of which the Applicant was ordered tfo
register with the Council. Applicant has now referred a demarcation dispute in which it alleges that it does
not fall within the registered scope of the Council, This is opposed by the Respondent.

BACKGROUND TO THE DISPUTE

3. Applicant operates as custams cleanng and forwardmg agent for international imports and exports, and to a
lesser degree also handles domestic freight. The company acknowledged that It had a fleet of nine vehicles
natlonally whloh Were on occaslon used to make pick-ups from and dehvenes to clients, but alleged that
this was ﬂn lnSigmf icant parl of lls busrness which was purely ancnllary to its ma!n business.

4. The Apphcant employs around 30 embloyees the bulk of Whom‘-‘are; based at “its Cape Town head office.
There are smaller branches in Johannesburg and Durban. The arbitration award issued in 2012 came
about aften a‘\JohanneLbdgg e}dpioyee rq\ferred a&i’?me Ehtqjhs @mm§ll 1a||egl‘ng that the Applicant was

Invoivedjn t& gdd fre%gh Indust%f Appligant as representedfat arbitration hearing by its
Johannesburg Branch Manager, but claimed that it had never recelved the arbltratlon award. !t referred the

demarcation dlspute to the CCMA after recelv!ng a wnt of executlon for monies awed to the Council.

SUMMARY OF EVIDENCE AND ARGUMENT:

5, Mr Raymond Burgess testified that he was the Managing Director of the Applicant. Its main business was
to act as a customs clearing and forwarding agent for international imports and exports. It handled the
clearing of freight through customs and payment of duty, and used a third party contractor to deliver the
contalners to thelr warehouse or directly fo the client, Where the goods were delivered to the company

warehouse, third party contractors were generally used to deliver the goods to the clients. With exports the
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same happened in reverse. The client loaded the container and the company arranged for It to be collectsd
by a transporter and taken to the shipping line.

6. Clients were charged a flat fee which included transport costs, customs clearing and duty. The company
negotiated rates with shipping lines and alrlines and marked these up. The company was not a road freight
company and did not fall within the deflnition of the Industry in the council's registration certificate. The
company used third party contractors to undertake any road freight required; for example when goods
received had to be delivered to a client outside of Cape Town. He referred to a list of contractors used In

the last financial year, to who a total of over R1,5 mlllion had besn pald.

7. Every now and then, in exceptional clrcumstances, the company used its own vehicles to pick up goods
from or dsliver goods to & client. There wara five vehicles In Cape Town which were largely used for visiting
customs, picking up documents from shipping lines, making payments, etc. The vehicles wers small baing
four one-tonners and a four-tonner, :

8. There was one client (Augustine's) whioh ‘dealt I. medical equipment. 90 % of the time containers of
imported equipment were deliverqd;{ﬁ!fébtly fo "»{hé}“r“,premlses by a contractor. They would unpack the
contalner and deliver the goods"tb 'H‘ospitals On occésioh‘they needed to send goods to Johannesburg and
Durban, In which event. the Appllcant would use one of tts vehlcles to pick up the goods and take them to
the airline for all'ffelgh’( Thls was part of their clearing and forwardlng function. When goods arrived in
Johannesburg they would be collected by a courier (Airwing) and taken to the destination. The charge for
this to the customer wa Included In the clearing and forwardmg fee These was no separate transpor fee
charged the client pald 4 fixed-rate whather they pu:ked ap the! goodsthemselves or used a contractor, or
if the chent dalivered the goods to thelr pramlses Approxumately 20 % of the goods being airfreighted
locally w'g, p\:ed Dp)or Heh_ red, Nanef‘bf thi-; Qc\? bemg §ent6‘y 3pa were picked up or deliversd by
the Appligant J Lt% own. Vehlcleg P(Ek-upa.,arfd deuzerles.ware_onLy”done loeally. between the client's

premlses and the oompany s warehouse N

9. Mr Burgess referred to the companys sales fngures for the penod from February to June 2014, These
showed that just over 1 % of the Applicant's tumover came from domestic freight, with the vast bulk coming
from international imports and exports. In respect of the domestic frelght, only about 10 % of the goods
were picked up or delivered in the Applicant's own vehicles. This was an added service which was purely
ancillary to the Applicant's main business of customs clearing and forwarding. Although the company's
website and brochure referred to a “door to door service” they did not do this personally, but used 3 party

trangporters.
10.Mr Burgess referred to the company's standard terms and conditions, which were adopted from the SA
Association of Freight Forwarders (of which the company was a member). The Assoclation was not a
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member of the Council and its members were generally not registered with the Councll, with the few
excaptions being companies that had divisions that transportsd containers. The terms and conditions gave
the company the right to enter Into third party transport arrangements on behalf of customers.

11.He had started the company 23 years sarlier and had never considered the company to be part of the road
frelght Industry. When he received enquiries for local road freight he referred the enquirer to other

companies.

12, There were approximately nine employees who drove the vehicles from time to time. Their main function
was clerical and they had many functions other than driving. The Applicant did not employ dedicated
drivers.

13.Mr Burgess stated that the Applicant was approached by Mr Ben van Rooyan of the Counclt in 2004, He
had done a site inspection and discussed what the company did. He had then informed them that they did
not fall under the Jurlsdiction of the Councll Nothlng further happened untll 2010. The business of the
company had not changed in the Interim, ‘ a«:épt that it had grown in size. He stated that it would be a major
problem if the nine employees whaw"ove vehlc!es were required to join the Council, as this would give rise
to different conditions of empioyment within the company. and this would cause unhappinass. The

employees who drove wsrre an Intsgral part of the company

14, In responss to oy 4 "estlon Mr Burgess stated that it was hard to-say how much of his time a driver would

spend tranaponlng goods It could be 50 %. Under cross-exammaﬁon he stated that the company had not
ger:h d steted‘thls In the Council's arbitration

r<t gone to the CCMA, but had

heanng he was mlstaken The employee who had gone
then gone fo thenggngIl a,nii'c\'@'m?d that tn,e.c‘?mriany Xvasfjg _jactﬁmad transporl company. This was not
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15. Mr Burgess was “asked about Buffalb Fre;iaﬁt who It appgfmﬁnhsﬁglstered Mth the Council, He statsd
that they used to do similar bualness to the Applicant bit they had been sold a few years eariier and the
business might have changed. With regard to Augustine's, Mr Burgess stated that he did them a favour as
a long-standing client by picking up goods from them occaslonally. He was referred to a list of vehicles on
the Applicant's webslte, which Included much larger vehicles. Mr Burgess stated that this was an old list
that Included third party vehicles. Apart from the 5 vehicles in Cape Town there was a van in Durban and a

two-tonner and two one-tonners in Johannesburg. The Applicant had never owned trucks.

16. Mr Graham North testified that he was the Applicant's Chief Financlal Officar. He stated that the company

vehicles were used predominantly for administrative purposes. When vehicles were used to pick up or

deliver goods, there was no extra charge, and the company did not make a profit out of using Its own
vehlcles. It was Incldental to the service offered. There were no dedicated drivars, only General Assistants
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who drove vehicles occasionally. This was not their main function; they had multiple other duties. The
vehicle fleet was an operating expense, not a profit-maker. The domestic freight was a tiny part of the

Applicant's revenue.
17.Under cross-examination Mr North stated that the Applicant was not geared up to do major transportation;
thls was not part of their business.

18.This completed the evidence for the Applicant. The Respandent chose not to lead evidence.

19. In closing Mr Smith referred to the case law and stated that the character of a business was determined by
the nature of the enterprise. [n the case of Coln Securlty (Ply) Ltd v CCMA & Others [2005] 7 BLLR 672
(LC) it was stated that once the character of the industry was determined, all the employees in the business
were employed in that industry. The Applicant's main business was freight clearing and forwarding, using
malnly third-party contractors. The use of Its own vehicles was Insignificant, Incidental and anciliary to the

main business.

20. The activities of the company had compared to the definition of the industry in the council's

registered scope, to determine wha!her the companys actlvmes predominantly fall within the definition. In
the case of the Applicant, mors than 98 % of Its buslness was international business, where the company
did no pick-ups or dsllvaﬁes and this fell outside the senpe of the Councll, The pick-ups and deliveries

were purely anoillary
21.The second part of the definition of the industry, which dealt wnth the storage, receiving, opening,
unpagking; paekmg, d!spatomng and eiearlng of goods was I plicabie lf these activities were incldental

to the transportation of goods by motor transport.

22, Mr Smlth ?rdQeii thvn termg O e pas ;l&;QT;G;a{.ex ItWe’e” PpI) Ltd v Vl[joen and others 1960 (3) SA
338 (T thgvgbsgbnlng g}‘t;vme _)of thp Appll nt wégé ar)_&m (g‘_mejmam funition and did not constitute
a separats buslness The drlvlng of vehlcles was not a separate functlon that could be separately
demarcatéd. The plck-ups and delivenes were pureiy local and thete was no inter-town road freight

conducted by the Applicant. It would be Inequitable to apply different terms and condltions of employment

to dlfferent groups of employees.

23.The Councll had not disputed the evidence that it had previously found, in 2004, that the Applicant did not
fall under its jurisdiction. The business of the company had not changed since then.

24. Ms van der Watt argued that there was no mention in the definition of the industry how big a part of the
employer's business the road transport element should be. The Applicant had not denied that it did a
certain amount of road transport. When NEASA had applied to join the Council it had put forward a list of its
members who were involved in the road freight industry, and the Applicant's name had been on that list.
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25. Drivers and office staff were different and should be treated differently. She argued that the Council did
have Jurisdiction. There was no demarcation ruling in 2004 and a lot could have changed since then. Mr
Burgess stated that Buffalo Frelght did the same type of work as the Applicant and It appeared that they
had registered with the Council. It was not right for competitors in the same business to be on unaqual

terms.

26. In reply Mr Smith stated that there was no Information as to why Buffalo Freight had registered with the
Council. The Council had not presented any evidence that the Applicant undertook road transport for

reward.

ANALYSIS OF EVIDENCE AND ARGUMENT:

27. At the outset, a brisf review of the relevant case law refating to demarcations may be useful. In the matter
of Greatex Knitwear (Pty) Ltd v Viljoen and zothe,r:sxj'%o (3) SA 338 (T) the court dealt with the method to be
used to determine whether an emplo rwasengaged in a particular Industry. The court stated that the
meaning of ‘industry” had to bs atermined,” and thet the definition thereof was often restrictively
interprated; the activities of the employer had to be determmed and the activities of the employer had to be
compared with the deflnltien as interpreted. If none of the: actlvltles of the employer fall within the dsfinition,
the enqulry stops. there If some of the activities of the emptdyer fell within the definition, the next question

was whether !hose activities were separate from or ancillary to lts other activities. If they were separate
unless the actlvltles were casual or insignificant),

:';(he employ ks rat engaged in the industry (unless they

, actlvmes then th

but if they were ancil ary:{to'fts other
were of such magmtude that it could be sald to be 80 engaged) The court stated that It was inherent in this

approgch tﬁat\i efnpléyj,mlgm %e e{igaged An mo‘z}}xan onemdgstryl 3
28. In the Demarcation Award in the matter <ka Platinum Budget Ofﬂce (Pty} Ltd v MEIBC and another (CCMA
Case No, ECEL 1558-00) the-commissioner stated thal It was nacessary to dbtermine the true character of
the enterprise, which was not determined by the occupation of the employees In the employer's business,

but by the nature of the enterprise in which the employer was engaged.

28. In the case of CWIU and others v Smith & Nephew Ltd [1997) 8 BLLR 1240 (CCMA) It was stated that one
must look at the overall Impresslon of the business, “taking info account raw materials, processes used, the

kind of equipment and the number of employees allocated work tasks”.

30, In the case of Coin Securty (Pty) Ltd v CCMA & Others [2005] 7 BLLR 672 (LC) Francls J stated as
follows: “Once the charactsr of the industry s determined, all employess are engaged in that industry. The
pracise work that each person does is not significant’. This followed the reasoning in the case of Rex v

Sidersky (1928) TPD 1089, in which the Court held that the character of a business was determined not by
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the kind of occupation in which the employees were engaged, but by the nature of the enterprise in which
the employer and the employses were associaled for a common purpose. This was a question of fact.

31. The definition of the industry contained in the Respondent's Certificate of Registration is as follows:

"the sector [n which employers and employees are associated for camying on one or more of the following

activities for hire or reward:

(a) The transportation of goods by means of motor transport;

(b) The storage of goods, including the receiving, opening, unpacking, packing, dispatching and clearing, or
accounting for, of goods if these activities are ancillary or incldental to paragraph (a);

{c) ... (not relevant)”,

32. |t was common cause that the Applicant did perform some degree of motor transportation using Its own
vehicles, but It was disputed that it did so for 'feward since it did not charge an additional fee over and
above the flat rate charged for airfreight. The rate remalned the same whether the Applicant picked up
and/or delivered the goods or not. It Is"'ebateble ‘whether this is a valid argument; it could certalnly be
argued that the cost of transpon by oompany vehuoles or third parties is built in to the flat rate price. For the
purposes of this award | w1|| assume that the Apphcant does fransport goods by motor transport for reward,
thus saisfying part (a) of the definition. Part (b) s, | belleve, not relevant because while the Applicant does
store goods in lts warehouse. this is generally incidental to the 1ransport of those goods by sea or airfreight
or by th{rd paﬂy road transportars, and not to the transport of goods by the Applicant in its own vehicles.

33. Having: deoided that & poman of the Apphcant 8 actlyltles‘fal|3wtthln?the. Industry definition, in terms of the
Grastsx Knitwsar case | must now decide whether these activities are anclllary to or separate from the

Apphcant‘s otheq bysm)ess,,bemg Eustoms /olearing\nd fonyacdlng ofgcxods usmg means of transport other
than its 6 vcig clgs’ r‘ ' j 3 \ J il ey

34, Applying the test set outin the Smlth & Nephew case, the overall Impressnon of the business from the
evidence given by Mr Burgess and Nr North ls that itls a customs clearmg and forwarding agent, and not a
road frelght business. Respondent did not lead any evidence o rebut this Impression. Applicant does not
employ dedicated drivers, and the employees who drive vehicles do so in addition to numerous other
duties. In terms of the Coin Secunty case (supra), once the character of the enterprise is determined, the
preclse work done by each individual is not significant. | find that the character of the enterprise in which
the Applicant is engaged is that of a customs clearing and forwarding agent, and that the activities of the
Applicant in picking up from and dellvering goods to clients locally are ancillary to, and not separate from,

the Applicant's malin activity.
35.In terms of the Greatex Knitwear case (supra) | also need to determine whather the extent of the ancillary

activities are of such a magnitude that the Applicant can be sald to be engaged in the road freight and

Only signed awerds thet contain the CCMA approved watermark ars authorised. WECT10871-14
Page 7 of 8

i st saved on: Frl 16-Jan-2015 12:12:08
Last saved by: MarleneH




16/Jan/2019 10:18:16 LUMA UU /0

logistics industry. Respondent argued that there was no mention in the definition of the industry of how
much of the employer's business should fall within the definltion. This may be so, but the principles
enunciated In the Greatex Knitwsar case are nevertheless applicable. It is clear from the figures submitted
by the Applicant (which were not disputed by the Respondent) that the colisction and delivery of goods
forms a miniscule portion of the Applicant's business, Since domestic freight only represents between 1,1
and 1,24 % of the Applicant's tumover, and goads are only picked up or delivered In approximately 50 % of
the Instances whare domestic freight is required, it is clear that the transport of goods in company vehicles
would account for less on 0,8 % of the Applicant's tumovar. Far lass in fact, since the domestic freight
turnover includes reimbursement of the cost of alrfralght or third-party road freight, as well as the own-
vehicle transport. On this basis | cannot find thet the roed transport activities of the Applicant are so
significant that it is engaged in the road freight industry.

36. With regard to Buffalo Freight, | note that theré was no avidence as to what their business methods were,
other than Mr Burgess's evidence that they used to operate in a manner similar to the Applicant some
years ago. Thers was also only InCIdent,”' evudance of registration with the Counc, In that since 2010 they
had been involved in at least two srbltratlon heéﬂngs conducted by the Council. Whether this was as a
party or a non-party to the Ccuncil I8 unknown. | cannet draw any conclusions from this. | can also not draw
any conclusions from‘ the fact that NEASA included the name of the Applicant as belng amongst its
members when applylhg to become a party to the Council. The Apchant cannot be bound or prejudiced by
an action. whlch may well have been taken by NEASA without its knowledge

37.In the: clroumstancas l find. thai the. Appuoant does not fall\\-;\w in _the Junsdictzon of the Respondent and I8
no! raquired to register with the Council. In terms of the Coln Sacurlty case (supra) all of the Applicant's
emp!oyeee ,arg arqploypd n- the custOJns {oleanng q\?d ;relghtnforwardmg industry, and not the road fraight
and Ioglst;jesmgusfy ‘ f _j ) \MM Y A X;f.,..l{,‘.;__;";;:é‘,

AWARD

38. The operatlons of the Apphcant Chaner International Fre|ght (Pty) Ltd tradlng as Ploneer Frelght, do not
fall within the jurisdiction of the National Bargaining Council for the Road Frelght and Loglstics Industry.

L

D.LK. Wilson
CCMA Senior Commissioner
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